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*

I Military Commission Primary References (President’s Military
Order; Military Commission Orders; DoD Directive; Military
Commission Instructions; Appointing Authority Regulations;
Presiding Officer Memoranda)—includes rescinded publications

Hn* Supreme Court Decisions: Rasul v. Bush, 542 U.S. 466 (2004);
Johnson v. Eisentrager, 339 U.S. 763 (1950); In re Yamashita, 327
U.S. 1 (1946); Ex Parte Quirin, 317 U.S. 1 (1942); Ex Parte
Milligan, 71 U.S. 2 (1866)

= DoD Decisions on Commissions including Appointing Authority
orders and decisions, as well as DoD administrative documentation

(AVAd Federal Litigation at U.S. Supreme Court and D.C. Circuit,
involving Hamdan v. Rumsfeld

V* Federal Litigation at U.S. District Courts

VI* Transcript (25 August and 1-3 November 2004 sessions)
VII* Review Exhibits 1-16 (25 August 2004 session)

VI* Review Exhibits 137 -20 (1-3 November 2004 session)
IX* Review Exhibits 21-34 (1-3 November 2004 session)

X* Review Exhibits 35 to 77 (1-3 November 2004 Session)

" Interim volume numbers. Final numbers to be added when trial is completed.
Review Exhibits 13 to 16 were issued at both the Aug. and Nov. 2004 sessions.



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

1sT VOLUME OF REVIEW EXHIBITS

RE 1 Appointment of Military Commission Members, 25 Jun 04 1

RE 2 Presidential Reason to Believe Determination, 3 Ju 03 2

RE 3 Detail of Prosecutors, 28 Jul 04 3

RE 4 Chief Defense Counsel denies request for particular military 4
defense counsel, 13 Aug 04

RE 5 Chief Defense Counsel details military defense counsel, 23 Jul 04 6
RE 5a Chief Defense Counsel describes duties of detailed military 7
defense counsel, 28 Nov 03
RE 5b Chief Defense Counsel details assistant military defense 9
counsel, 28 Jul 04

RE 6 Chief Defense Counsel informs civilian defense counsel of 10
authorization to represent accused, 12 Jan 04

RE 7 Defense objection to presence of security personnel in hearing 11
room, 23 Aug 04

RE 8 Charges referred to trial 13

RE 9 Presiding Officer’s Biographical Summary (13 pages) 18
Written Voir Dire of Presiding Officer 18
RE 9a From Draft Trial Guide 20
RE 9b Relationship with other personnel 22
RE 9c Answers to questionaire Number 2 24
RE 9d Relationship with Mr. H___ 26
RE 9e Military Commissions 28

RE 10 Transcript of Voir Dire from U.S. v. Hamdan hearing (101 pages) 31
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
RE 11 Classified Transcript from U.S. v. Hamdan hearing 132
RE 12 Nominations for Presiding Officer (1 page) 133
RE 13 Responses to Questionaires from Commission Members 135
RE 13a COL S (13 pages) (sealed) 135
RE 13b COL B (13 pages) (sealed) 148
RE 13¢c COL B (14 pages) (sealed) 161
RE 13d LtCol T (13 pages) (sealed) 17
RE 14 Instructions delivered to commission members prior to start of 201
hearing (7 pages)
RE 15 Defense request for continuance, 20 Aug 04 (21 Pages) 208
RE 15a Motion (4 pages) 208
RE 15b DoD Statement on Defense Detainee Meetings, 23 Jul 03 212
(1 page)
RE 15c DoD Statement on Australian Detainee Meetings, 213
23 Jul 03 (2 pages)
RE 15d DoD Statement on U.S. and Australian Agreements on 215
Detainees, 25 Nov 03 (2 pages)
RE 15e Memorandum from BG Hemingway to MAJ Mori DoD 217
assurances to Australia about right to civilian counsel and right to
defense counsel assistance, 3 December 2003 (1 page)
RE 15f Transcript from Australian Legal and Constitutional 218
Legislation Committee, 16 Feb 04 (7 pages)
RE 159 Article—Five British Detainees to go Home, 19 Feb 04 225
(2 pages)
RE 15h Article—British Official Rips U.S. Guantanamo Plan, 227
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

24 Jun 04 (1 page)

RE 15i Article—Blair Says Talks Continuing Over Guantanamo 228
Britons, 30 Jun 04 (1 page)
RE 16 Prosecution Response to Defense Request for Continuance, 229
24 Aug 04 (3 pages)
RE 16a Article—Prime Minister Says He’s Satisfied Guantanamo 232
Bay Offers Australian Style Justice, 23 Aug 04 (2 pages)
RE 16b Talking Points—Protective Order (1 page) 234



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

2ND VOLUME OF EXHIBITS

REVIEW EXHIBITS FROM NOVEMBER 2004 SESSION

Description of Exhibit PAGE No.
RE 13 Defense motion to present expert testimony and opinions 1
pertaining to the law of war
RE 13a Prosecution filing (5 pages) 1
RE 13b Defense filing (7 pages) 6
RE 13c Prosecution reply (3 pages) 13
RE 14 Defense motion to preclude Presiding Officer or assistant from 16

providing to the Commission legal advice or instruction on the law

RE 14a Defense filing (4 pages) 16
RE 14b Prosecution filing (7 pages) 20
RE 14c Defense withdraws motion (1 page) 29
RE 15 Defense motion to dismiss charges because there is no jurisdiction 30
RE 15a Defense filing (3 pages-not including attachments) 30
Attachment 1-1949 Geneva Convention, Articles 1-2 (1 page) 33
Attachment 2-Protocol Il (1977) to 1949 Geneva Convention, 34
Articles 1-2 (1 page)
Attachment 3-U.S. Department of State; Profile. 35
“Background Note: Afghanistan” (August 2004) (14 pages)
Attachment 4-BBC News, “Karzai takes power in Kabul” 49
(22 December 2001) (2 pages)
Attachment 5-CNN, “Whitbeck: Afghanistan Historic Day” ol

(22 December 2001) (1 page)
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
RE 15b Prosecution filing (7 pages) 52
RE 15c Defense Reply (4 pages) 59
RE 16 Defense motion to dismiss because accused was subjected to 63
improper pretrial restraint under international law
RE 16a Defense filing (6 pages-not including attachments) 63
Attachment 1—Canadian Constitution Article 1982 (1), 69
Part I (2 pages)
Attachment 2—Universal Declaration of Human Rights, /1
Preamble and Articles 1-13 (3 pages)
Attachment 3—Council of Europe, Convention for the 74
Protection of Human Rights and Fundamental Freedoms
as amended by Protocol No. 11; Articles 1-5 (4 pages)
Attachment 4—American Convention on Human Rights, 80

“Pact of San Jose, Costa Rica” Preamble and Articles
1-7 (4 pages)

Attachment 5—International Covenant on Civil and Political 83
Rights, Articles 9 and 14 from Office of the High
Commissioner for Human Rights (4 pages)

Attachment 6—Executive Order 13107 “Implementation of 86
Human Rights Treaties” (1998), Sections 1-2 (1 page)

Attachment 7—Manfred Nowak, United Nations Covenant on 87
Civil and Political Rights: CCPR Commentary (1993),
p. 172 “Liberty and Security of Persons” (1 page)

Attachment 8—U.S. Department of Defense News Briefing, 88
Secretary of Defense Interview (21 March 2002) (8 pages)

Attachment 9—United States Government Letter to the 96
United Nations (2 April 2003), Civil and Political Rights,
Including the Questions of: Torture and Detention, Letter is
addressed to the United Nations Office at Geneva, Secretariat
of the Commission on Human Rights (5 pages)
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

|

Attachment 10—Protocol Additional to the Geneva 101
Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts,
Article 75 (3 pages)

=
o
IS

Attachment 11—United Nations Body of Principles
for the Protection of All Persons under Any Form of
Detention or Imprisonment, Principle 32
Resolution 43/173 (9 December 1988) (2 pages)

[EnN
»

Attachment 12—Human Rights Committee,
“Torres v. Finland,” Communication No. 291/1988 :
Finland. (5 April 1990); CCPR/C/38/D/29 1/1988
(Jurisprudence) (5 pages)

|
|
|

Attachment 13—Inter-American Commission on Human
Rights, “The Situation of Human Rights in Cuba, Seventh
Report” (4 October 1983) (2 pages)

=
=
w

Attachment 14—European Court of Human Rights, "Brogan
and Others v. The United Kingdom™ (29 November 1988)

(2 pages)

=
=
ol

Attachment 15--General Comment 13, reproduced in
“Compilation of General Comments and General
Recommendations Adopted by Human Rights Treaty
Bodies,” U.N. Document, Human Rights Instrument
(12 May 2004) (6 pages)

-
-

Attachment 16—Claude Pilloud et al, Commentary on the
Additional Protocols of 8 June 1977 of the Geneva
Conventions of 12 August 1949 (1987) (3 pages)

[N
N

Attachment 17—Secretary of Defense, Interview with
KSTP-ABC, St Paul, Minnesota, 27 February 2002

(3 pages)

\l

Attachment 18—General Comment 8, reproduced in 127
“Compilation of General Comments and General
Recommendations Adopted by Human Rights Treaty Bodies,”
U.N. Doc. HRI/GEN/I/Rev.7 (12 May 2004) (3 pages)

o

RE 16b Prosecution filing (9 pages) 1
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
RE 16¢c Defense Reply (4 pages) 139
RE 17 Defense motion to dismiss because accused is located in 145
Guantanamo, Cuba
RE 17a Defense filing (3 pages-not including attachments) 145
Attachment 1—William Winthrop, “Military Law and 148
Precedent,” Vol. 2 (1896) p. 836 (2 pages)
Attachment 2—In re Yamashita, 327 U.S. 1, 10 (1946) (2 pages) 150
RE 17b Prosecution filing (9 pages) 152
Attachment 1—Memorandum for the Presiding Officer, dated 158

5 October 2004, Subject: Request for authority submitted as
“Interlocutory Question 1” by Appointing Authority (1 page)

Attachment 2--Remarks as Delivered by Secretary of Defense

Rumsfeld, October 4,2004 (4 pages)
RE 18 Defense motion for bill of particulars
RE 18a Defense filing (2 pages)

RE 18b Prosecution filing (6 pages)
RE 18c Defense Reply (3 pages)

RE 19 Defense motion to dismiss because accused was denied his
right to a speedy trial

RE 19a Defense filing (6 pages-not including attachments)

Attachment 1—International Covenant on Civil and Political
Rights Adopted and opened for signature, ratification and

[N
©

=
»
w

=
»
w

=
»
ol

-
\l
-

[HEN
~
S

18

o

accession by General Assembly resolution 2200A (XXI) of 16

December 1966 entry into force 23 March 1976, in
accordance with Artlcle 49; Articles 9 & 14 (4 pages)

Attachment 2—Protocol Additional to the Geneva
7



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts

(3 pages)

Attachment 3—Commander, Naval Legal Service Command 187
Instruction, 5800(1)(E) (19 Feb 2002) (2 pages)

Attachment 4—*“Senators Urge Decision on Disposition of 189

Guantanamo Detainees,” (12 Dec 2003) (1 page)

o

Attachment 5—“Guantanamo Trials Coming Too Slowly, Says 19
McCain after Visit,” USA Today (1 Dec 2003) (2 pages)

Attachment 6—DoD News Release, “DOD Statement on 192
Australian Detainee Meetings” (23 Jul 2003) (1 page)

Attachment 7—DoD News Release, “U.S. and Australia 193
Announce Agreements on Guantanamo Detainees”
(25 Nov 2003) (2 pages)

Attachment 8—Defense Motion for Access to Counsel in 195
Rasul et al v. Bush et al, in the United States District
Court, District of Columbia (4 March 2602) (3 pages)

Attachment 9—Letter from Stephen Kennv, addressed to 198
President George W. Bush (18 Feb 2002) (2 pages)

Attachment 10—DoD News Release, “Transfer of French 200
Detainees Complete” (27 July 2004) (1 page)

RE 19b Prosecution filings (8 pages) 201

Attachment 1-Secretary of Defense Speech to Council on 209
Foreign Relations (4 Oct 2004) (4 pages)

RE 20 Defense motion to dismiss because accused was denied access to 213
defense counsel, lack of access to evidence, and lack of adequate
facilities

RE 20a Defense filing (6 pages-not including attachments) 213
Attachment 1—International Covenant on Civil and Political 219

Rights, Article 14 (3 pages)
8



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

N

Attachment 2—Protocol Additional to the Geneva Conventions 2
of 12 August 1949, and relating to the Prosecution of
Victims of international Armed Conflicts, Article 75

(3 pages)

N
(€]

Attachment 3—UN Human Rights Committee, “General
Comment No. 13” (12 May 2004) (6 pages)

N
[N

Attachment 4—Rome Statute of International Criminal
Court, Article 66 (1 page)

N
N

Attachment 5—President Bush, Meeting with Afghan Interim
Authority Chairman, the Whitehouse, 28 January 2002

(6 pages)

N
(00)

Attachment 6—Joint Press Conference with Tony Blair at the
British Embassy in Washington D.C., 17 July 2003
(10 pages)

N
D

Attachment 7—CNN, “Ashcroft Defends Detainees’
Treatment,” 20 January 2002

N
[HEN

Attachment 8—“Britain and US in Rift Over Terrorist
Prisoners,” The Daily Telegraph, 21 January 2002 (3 pages)

N
D

Attachment 9—“Rumsfeld visits, thanks US troops at Camp
X-ray in Cuba,” American Forces Information Service, 27
January 2002 (3 pages)

N
~

Attachment 10--DoD News Transcript, “Secretary Rumsfeld
Interview with The Telegraph,” 23 February 2002 (1 page)

N
(00)

Attachment 11—Fox News, “Rumsfeld: Afghan Detainees
at Gitmo Bay Will Not Be Granted POW Status,” 28
January 2002 (3 pages)

-

Attachment 12—DoD News Briefing, “ASD PA Clarke and 2
Rear Adm. Stufflebeem, 28 January 2002 (1 page)

Attachment 13—Human Rights Committee, “Consideration of 262
Reports Submitted by States Parties Under Article 40 of the
Covenant: Concluding Observations of the Human

9



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

Rights Committee: Georgia” (1997)

Attachment 14—Commission on Human Rights, “Question 267
of the Human Rights of All Persons Subjected to Any
Form of Detention or Imprisonment: Report of the
Special Rapporteur on the Independence of Judges and
Lawyers” (1998) (2 pages)

Attachment 15—International Criminal Tribunal for the 269
Former Yugoslavia, Rules and Procedures of
Evidence (5 pages)

Attachment 16—International Criminal Tribunal for 274
Rwanda, Rules and Procedures of Evidence (4 pages)

Attachment 17—United Nations Body of Principles for the 278
Protection of All Persons under Any Form of Detention
or Imprisonment (4 pages)

Attachment 18—United Nations Basic Principles on the Role 282
of Lawyers (2 pages)

Attachment 19—DoD News Transcript, “Rumsfeld Interview 284
Interview with KSTP-ABC, St Paul, Minn” (1 page)

Attachment 20—Claude Pilloud et al, Commentary on the 285
Additional Protocols of 8 June 1997 to the Geneva
Conventions of 12 August 1949 (1987) (4 pages)

RE 20b Prosecution filing (7 pages) 289
RE 20c Defense Reply (3 pages) 297

10



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

3"° VOLUME OF REVIEW EXHIBITS

RE 21 Defense motion to dismiss Charge | because destruction of
property of an unprivileged belligerent is not a violation
of the law of war

|-

RE 21a Defense filing (3 pages-not including attachments)

=

Attachment 1—International Covenant on Civil and
Political Rights Adopted and opened for signature,
ratification and accession by General Assembly
resolution 2200A (XXI) of 16 December 1966 entry
into force 23 March 1976, in accordance with
Article 49—Article 15 (2 pages)

I~

Attachment 2—Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed
Conflicts, Article 75 (3 pages)

o

RE 21b Prosecution filing (10 pages)

|©©

RE 21c Prosecution proposed findings (1 page)

|I—‘
(o]

RE 22 Defense motion to dismiss because the Appointing Authority
lacks authority to appoint a military commission as he is not
a general court-martial convening authority

IS

RE 22a Defense filing (4 pages-not including attachments)

|I\J
o

Attachment 1—Winthrop, “Military Law and Precedent”
Vol. 2, 2"P Ed., page 835 (2 pages)

|I\)
N

Attachment 2—Attorney General James Speed, “The 26
Opinion of the Attorney General Affirming the Legality
of Using a Military Commission to Try the Conspirators”
(1865) (12 pages)

RE 22b Prosecution filing (6 pages) 38

RE 23 Defense motion to dismiss Charge | because conspiracy is not 44
a valid offense under the law of war or international criminal law

11



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
RE 23a Defense filing (3 pages-not including attachments) 44
Attachment 1—Convention on the Prevention 47
and Punishment of the Crime of Genocide, Articles 1
and 9 (2 pages)
Attachment 2—Statute of the International Tribunal for 49
the Former Yugoslavia (1993), Article 4 (2 pages)
Attachment 3—Statute of the International Tribunal for 51
Rwanda (1994), Article 2 (2 pages)
Attachment 4—Cassese, “International Criminal Law,” 53
2003, p. 191 (2 pages)
RE 23b Prosecution filing (12 pages) 55
RE 23c Defense Reply (5 pages) 67
RE 23d Prosecution proposed findings (1 page) 72

RE 24 Defense motion to dismiss Charge Il because attempted murder of 76
Members of coalition forces does not violate the law of war and
therefore is not triable by military commission

RE 24a Defense filing (3 pages) 76
RE 24b Prosecution filing (13 pages) 79
RE 24c Defense Reply (4 pages) 92
RE 24d Prosecution proposed findings (1 page) 96
RE 25 Defense motion to dismiss Charge 111 because aiding the enemy 97
is not a valid offense as the accused no allegiance to the United
States or her allies
RE 25a Defense filing (4 pages-not including attachments) 97
Attachment 1—Australian Crimes Act of 1914, Section 24 101

(3 pages)

12



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
Attachment 2—Australian Defense Force Discipline Act 1982, 104
Sections 15 and 16 (6 pages)
Attachment 3—Australian Security Legislation Amendment 110
(Terrorism) Act 2002, Schedule 1 (4 pages)
Attachment 4—Senate Legal and Constitutional Legislation 114
Committee, "Estimates,” 16 February 2004, Canberra,
Australia (3 pages)
Attachment 5—Australian Crimes (Foreign Incursions and 117
Recruitment) Act 1978, Sections 6-7 (5 pages)
RE 25b Prosecution filing (11 pages) 122
RE 25c Defense Reply (2 pages) 133
RE 25d Prosecution proposed findings (2 pages) 135
RE 26 Defense motion to dismiss all charges because the Appointing 137
Authority excluding lower ranking military personnel from
the panel
RE 26a Defense filing (3 pages-not including attachments) 137
Attachment 1—Memorandum from DoD General Counsel of 14
of 20 Dec 02 (2 pages)
Attachment 2—Services nominations of commission 142
members (8 pages)
Attachment 3—Letter from the Legal Advisor of 25 Jun 04 150
(3 pages)
Attachment 4—Nine pages of nominated personnel (9 pages) 153
RE 26b Prosecution filing (5 pages) 162
RE 26¢c Defense Reply (2 pages) 167
RE 26d Prosecution power point slides used to argue the motion 169

(7 pages)
13



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
RE 27 Defense motion to exclude conduct from the charges preceding 176
start of international armed conflict in Afghanistan on 7
October 2001
RE 27a Defense filing (2 pages-not including attachments) 17
Attachment 1—Geneva Convention for the Amelioration of 178
the Condition of the Wounded and Sick in the Armed
Forces in the Field, Article 2 (1 page)
RE 27b Prosecution filing (11 pages) 179
RE 27c Defense Reply (5 pages) 19
RE 28 Defense motion to dismiss charges because the President lacks 19
authority under domestic or international law to conduct
commissions
RE 28a Defense filing (5 pages-not including attachments) 195
Attachment 1—Neal K. Katyal and Lawrence H. Tribe, 200
Waging War, Deciding Guilt: Trying the Militarv
Tribunals (2002), page 1284 (2 pages)
Attachment 2—International Covenant on Civil and 202
Political Rights, Article 14(1) (2 pages)
Attachment 3—Protocol Additional to the Geneva 20
Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts,
Article 75 (2 pages)
Attachment 4—American Declaration on the Rights and 206
Duties of Man, Article XXVI (2 pages)
Attachment 5—Coeme and Others v. Belgium, European 208
Court of Human Rights (2000), para. 98 (2 pages)
RE 28b Prosecution filing (12 pages) 210
RE 28c Defense Reply (3 pages) 222

14



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

RE 29 Defense motion to dismiss charges because the President limited 222
jurisdiction of commissions to non-citizens, which violates
equal protection of law

RE 29a Defense filing (8 pages-not including attachments) 222
Attachment 1—Geneva Convention for the Amelioration 233
the Condition of the Wounded and the Sick in Armed
Forces in the Field, Article 49 (2 pages)
Attachment 2—Jean S. Pictet (ed), Commentary - 111 Geneva 235

Convention Relative to the Treatment of Prisoners of War
(1960), p. 623 (2 pages)

Attachment 3—International Covenant on Civil and Political 237
Rights, Articles 2 and 14 (3 pages)

Attachment 4—David Glazier, Kangaroo Court or Competent 24

Tribunal? Judging the 21th Century Military Commission,
pages 2027 and 2030, Univ of Virginia (3 pages)

Attachment 5—Legal Consequences of the Construction of 243
a Wall in the Occupied Palestinian Territory (Advisory
Opinion) [2004] International Court of Justice (3 pages)
RE 29b Prosecution filing (9 pages) 24
RE 29c Defense Reply (3 pages) 255
RE 30 Defense motion to strike the word “terrorism” from Charge | 258
because terrorism is not an offense under the laws of war
RE 30a Defense filing (4 pages-not including attachments) 258
Attachment 1—International Covenant on Civil and Political 262
Rights, Article 15 (2 pages)
Attachment 2—Protocol Additional to the Geneva 264
Conventions of 12 August 1949, and relating to the
Protection of Victims ofInternational Armed Conflicts,
Article 75 (3 pages)
Attachment 3—Daryl A. Mundis, “Prosecuting International 267

15



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

Terrorists,” Terrorism and International Law:
Challenges and Responses, pp. 85-95 (2003) (11 pages)

Attachment 4—David Stoelting, “Military Commissions 278
and Terrorism,” 31 Denver Journal International
and Policy 427 (2003) (6 pages)
Attachment 5—Rome Statute of the International Criminal 284
Court, Article 8 -War Crimes (5 pages)
Attachment 6—U.S. State Department, “Patterns of Global 289
Terrorism” (2000) (2 pages)
RE 30b Prosecution filing (10 pages) 291
RE 30c Defense Reply (4 pages) 301
RE 30d Prosecution proposed findings (1 pages) 305
RE 31 Defense motion to dismiss the charges because the Presiding 306
Officer should be more like a military judge and the rules of
evidence from courts-martial should be used
RE 31a Defense filing (8 pages-not including attachments) 306
Attachment 1—United Nations Supplemental Rules of 314
Criminal Procedure for Military Commission of
the United Nations Command, Korea (1953) (7 pages)
RE 31b Prosecution filing (7 pages) 321
RE 32 Defense objection to the structure and composition of the 328
commission
RE 32a Defense filing-includes same request made to Appointing 328
Authority, and Appointing Authority’s decision (7 pages)
RE 32b Prosecution filing (9 pages) 335
RE 33 Defense request for a continuance until negotiations are completed 344
with the British Government
RE 33a Defense filing (4 pages) 344

16



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
RE 33b Prosecution filing (3 pages) 348
RE 33c Presiding Officer denies request for continuance (1 page) 351
RE 34 Defense request for a continuance until Professor Schmidt is 351
available to travel to Guantanamo (2 pages)
RE 34a Defense filing (2 pages-not including attachments) 351
Attachment 1—Appointing Authority approval of Mr. 353
Schmitt of 19 July 2004 (1 page)
Attachment 2—Request by Col Gunn to Appointing Authority 355
for Mr. Schmitt of 21 September 2004 (1 page)
Attachment 3—Approval by the Appointing Authority of 357
5 October 2004 (1 page)
Attachment 4—Email from Col Gunn to Dean of Marshall 358
Center of 15 October 2004 and reply from Dean to
Col Gunn of 20 October 2004 (2 pages)
RE 34b Prosecution filing (2 pages) 360
RE 34c Presiding Officer decision (1 page) 362

17



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

4TH VOLUME OF REVIEW EXHIBITS

RE 35 Defense request that entire commission grant production of
Professor Bassiouni to provide testimony at Guantanamo
Professor Bassiouni’s affidavit is at RE 62

|-

RE 35a Defense filing (3 pages)

=

RE 35b Prosecution filing (1 page) 4
Attachment 1—CV of Mr. Bassiouni (2 pages) 5

RE 36 Defense request that entire commission grant production of
Professor Schmidt to provide testimony at Guantanamo
[RE 40 Below has details]

I~

RE 37 Defense request that entire commission grant production of
Professor Cassese to provide testimony at Guantanamo
Professor Cassese’s affidavit is at RE 60

(o)

RE 37a Defense filing (4 pages)

|oo

Attachment 1—CV of Professor Cassese (3 pages)

|I—\
N

RE 37b Presiding Officer denies production of Professor Cassese
(1 page)

|H
o1

RE 37c Defense request that entire commission grant production of
Professor Paust to provide testimony at Guantanamo (2 pages)

|H
D

RE 37d Presiding Officer denies production of Professor Paust

|H
oo

Attachment 1—CV of Professor Paust (26 pages)

|I—‘
(o]

RE 38 Defense request that entire commission grant production of
Professor McCormack to provide testimony at Guantanamo
RE 59 is Professor McCormack’s affidavit

|-l>
N

RE 38a Defense filing (3 pages)

|-l>
S

Attachment 1—CV of Professor McCormack (14 pages)

|-l>
\l

18



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

RE 38b Presiding Officer denies production of Professor 61
McCormack (1 page)

RE 39 Defense request that entire commission grant production of 62
Professor Edwards to provide testimony at Guantanamo
Professor Edwards’ affidavit is RE 61

RE 39a Defense filing (4 pages) 62
Attachment 1—CV of Professor Edwards (16 pages) 66
RE 39b Presiding Officer denies production of Professor 82
Edwards (1 page)
RE 40 Defense request that entire commission grant production of 83
Professor Schmidt to provide testimony at Guantanamo
Professor Schmidt’s affidavit is RE 63
RE 40a Defense filing (4 pages) 83
Attachment 1—CV of Professor Schmidt (2 pages) 87
RE 40b Government recommends denial of production of Professor 89
Schmidt (1 page)
RE 40c Presiding Officer recommends denial of production of 90

Professor Schmidt (1 page)

|

RE 41 Interlocutory Question No. 1-Recommendation of Presiding Officer 91
that closed sessions be held without accused being present—
this would also permit sessions outside Guantanamo

RE 41a Presiding Officer request (1 page) 91
RE 41b Appointing Authority decision (1 page) 92
RE 42 Defense counsel objects to Interlocutory Question No. 1 & 2- 93
closed sessions without full commission and closed sessions not
held at Guantanamo (2 pages) [same as RE 44]
RE 43 Presiding Officer’s request styled as Interlocutory Question 95

No. 2—request to hold sessions outside Guantanamo and by
conference calls (1 page)

19



UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
Attachment 1—CV of Professor Schmidt (1 page) 96
RE 44 Defense counsel objects to Interlocutory Question No. 1 & 2- 97
closed sessions without full commission and closed sessions not
held at Guantanamo (2 pages) [same as RE 42]
RE 45 Presiding Officer submits Interlocutory Question No. 3--Seeks 99
clarification of the process for deciding motions and the
procedure for forwarding interlocutory questions
RE 45a Presiding Officer request (2 pages) 99
RE 45b Appointing Authority decision (1 page) 101
RE 46 Defense counsel input to Interlocutory Question No. 3--Objects 102

to Presiding Officer’s proposal to change the process for deciding
motions and the procedure for forwarding interlocutory questions

(2 pages)

RE 47 Presiding Officer submits Interlocutory Question No. 4--Seeks 104
clarification of when the Presiding Officer should provide
instruction to the commission members (4 pages)

Attachment 1—Appointing Authority decision (1 page) 108
RE 48 Presiding Officer submits Interlocutory Question No. 5--Seeks 109

clarification of when alternate member must be replaced (4 pages)

Attachment 1—Appointing Authority decision (1 page) 113
RE 49 Defense counsel’s comments on Interlocutory Question No. 5-- 114

Defense objects to Presiding Officer’s proposal—also asserts
that changes to detriment of accused are impermissible ex post
facto changes (1 page)

RE 50 Appointing Authority decisions on challenges for cause of Presiding 11
Officer and Commission members (28 pages)

RE 51 Filings Inventory as of Nov 04 (12 pages) 14

RE 52 Presiding Officer Memoranda (40 pages) 155
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.
1-1 Presiding Officers Memoranda 156
2-1 Appointment and Role of the Assistant to the Presiding Officers 157
3 Communications, Contact, and Problem Solving 16
4-2 Motions Practice 162
5  Spectators to Military Commissions 170
6-1 Requesting Conclusive Notice to be Taken 17
7  Access to Evidence and Notice Provisions 17
8  Trial Exhibits 17
9 Obtaining Protective Orders and Requests for Limited 185
Disclosure
10 Witness Requests, Requests to Depose a Witness, and 187
Alternatives to Live Testimony
11 In development: Qualifications of Translators/Interpreters 19
and Detecting Possible Errors of Incorrect Translation and
Interpretation during Commission Trials
12 Filings Inventory 191
RE 53 Presiding Officer letter to counsel after request for clarification 19
of instruction to Appointing Authority was denied
RE 54-A Defense motion to declare the Commission improperly constituted 196
because of absence of alternate member (4 pages)
RE 55-A Defense motion to dismiss the charges because the government 200
has not respected the agreement with Australia (3 pages)
RE 56 Exhibit Not Used 203
RE 57 Chief Prosecutor details prosecutor for Hicks case (1 page) 20

RE 58 The Conduct of Hostilities under the Law of International Conflict 205
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

By Yoram Dinstein [cover, pages 28-30 & 233-237] (10 pages)

RE 59 Affidavit of Professor McCormack (6 pages); The related request 215

is at RE 38
RE 60 Affidavit of Professor Cassese (4 pages)—related request is at RE 37 221
RE 61 Affidavit of Professor Edwards (53 pages); The related request is 225
at RE 39
RE 62 Affidavit of Professor Bassiouni (13 pages); The related requestis 278
at RE 62
RE 63 Affidavit of Professor Schmidt (14 pages); The related request is 291
at RE 40.
RE 64 Extract from Nazi Saboteur Commission Volume | (3 pages) 305
RE 65 Updated Statute of the International Criminal Tribunal for the 308
Former Yugoslavia (2 pages)
RE 66 Extract from Nurenburg Trial Commentary, page 225 (1 page) 310
RE 67 Charter of the International Military Tribunal, Article 6 (1 page) 311
RE 68 Security Council condemnation of terrorist attacks on United 312
Functions and Powers of General Assembly 324
Main Committees 325
Frequently asked questions 326
RE 69 Extract of U.N. document on war crimes (4 pages) 331
RE 70 William Winthrop, “Military Law and Precedent,” Vol. 2 (1896) 331
p. 836-37 (2 pages)
RE 71 Defense request for trial date of 15 March 2005 (3 pages) 337
RE 72 Stipulation of fact regarding accused’s Combatant Status Review 340

(1 page)
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UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS

Description of Exhibit PAGE No.

RE 73 Presiding Officer’s order on discovery (2 pages) 341

RE 74 Defense proposed findings on removal of word, “terrorism” from 343
Charges (1 page)

RE 75 Defense proposed findings on motion to dismiss Charge |11 344
aiding the enemy (1 page)

RE 76 Defense proposed findings on motion to dismiss Charge 11 345
because the law of war does not recognize murder by
an unprivileged belligerent as an offense (1 page)

RE 77 Defense proposed findings on motion to strike destruction of 346

property by an unprivileged belligerent
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)
UNITED STATES OF AMERICA )
) DEFENSE MOTION -
)  THE ENTIRE COMMISSION
v ) TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 23
)
DAVID HICKS ) (Cherif Bassiouni)
)
29 October 2004

The Defense previously requested that name of witness be produced. The request was denied by the
Presiding Officer under the provisions of Military Commission Order 1, section 5H.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory
D23, in making its determination.

a. Motion by the defense requesting Mr. Bassiouni.

b. Decision of the Presiding Officer denying the witness.
¢. The government response to D23, if any.

By:

M.D. MORI
Major, U.S. Marine Corps

Review Exhibit 3 5—

Page /| _of [
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NOTE: This request was reformatied by the Assistant solely to append all attachments and the denia)
_of the request by the Prosecution into one PDF ﬁlegl 9 Oct 04

UNITED STATES OF AMERICA

DEFENSE REQUEST FOR
WITNESS

(Professor Cherif Bassiouni)
DAVID M. HICKS

3 October 2004

S N N

The Defense in the case of the United States v. David M. Hicks requests the following witness for the

01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense
states:

1. Witness information:
Professor Cherif Bassiouni
Professor of Law
DePaul University, School of Law
Office Phone: 312.362.8332
chassiou@depaul.edu

2. Need for translator: None

2. Synopsis of testimony: It is anticipated the Mr. Bassiouni will testify as an expert in international
criminal law, including but not limited to, the following:

a. He will explain that the conspiracy charge listed in MCI 2 is not valid under international
criminal law.

b. He will explain the common law system and the civil law system, and the differences and
similarities of same, used in various countries around the world. He will explain how the
overwhelming majority of countries have rejected the use of conspiracy as a criminal offense.

¢. He wili explain the theories of inchoate liability for offenses employed by a majority of
countries, i.¢., attempt, aiding and abetting, or complicity.

d. He will explain the use of “joint criminal enterprise” or “common criminal purpose”
doctrines used to form the basis for liability for individuals when a crime is committed by more than
one person. He will explain that, except for the crime of conspiracy to commit genccide, a key

glement needed to prosecute an individual under the above referenced theories, is that the crime must
have been committed or attempted.

3. Source of kmowledge: 1 have spoken to him previously.

4. Use of testimony: This witness will testify at the motion hearing scheduled to begin 1 November
2004,

5. Reasonable availability of witness: Mr. Bassiouni says he is available and willing to come to
GTMO for the hearing

6. Alternative to live testimony: Stipulation of Fact

Defense Motion D23
Page 1 of 5

Page 2 of 346



NOTE: This request was reformatted by the Assistant solely to append all attachments and the denial
of the request by the Prosecution into one PDF ﬁle.iw Oct 04

7. Is the witnesses cumulative with other witnesses: No.
8. Attachments: The CV for Mr. Bassiouni.
By:

M.D. MORI T
Maior, 11.S. Marine Corps

Defense Motion D23
Page 2 of 5

Page 3 of 346



DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGON
WASHINGTON, OC 203Q1-1610

Gctober 14, 2004
MEMORANDUM FOR DETAILED DEFENSE COUNSEL ICO DAVID MATTHEW HICKS

SUBJECT: Witness Request for Cherif Bassiouni — U.S. v. Hicks

1. On October 8, 2004 the Defense Counsel in U,S. v. Hicks requested the above named witness
be produced for live testimony at Guantanamo Bay, Cuba. The Defense request for Professor

Bassiouni presents a generalized description of the subject matter the Defense wishes to explore
with Professor Bagsiouni: the differences between the common law and civil law systems,
“theories of inchoate liability for offenses employed by a majority of countries,” etc. There is no
explanation that details his testimony and how it relates to the Accused. (Paragraph 3).

2. Presiding Officer’s Memorandum (POM) Number 10, dated October 4, 2004, regarding
witness requests provides:

c. Paragraph 3. {Synopsis of witness® testimony}. What the requester
believes the witness will say. Note: Unnecessary litigation often occurs
because the synopsis is insufficiently detailed or is cryptic. A well-written
synopsis is prepared as though the witness were speaking (first person),
and demonstrates both the testimony’s relevance and that the witness has
personal knowledge of the matter offered.

3. The Defense Counsel’s request indicates the general subject matter of the testimony but does
not provide the information required by POM Number 10. In addition, there is no explanation as
to why Professor Bassiouni’s testimony is not cumulative with Professor Cassese’s. As written,
your request is denied. If the defense produces information in accerdance with POM Number
10, the Prosccution will reconsider the request at that time.

4. The Prosecution further objects to the testimony of Prof. Bassiouni for the reasons set out in
the document entitled: “Prosecution Response to Defense Witness Requests of 8 October 2004

and Motion to Exclude Attorney and Legal Commentator Opinion Testimony,” served upon
Defense on October 13, 2004 and attached hereto.

Lieutenant Colonel, U.S. Marine Corps
Prosecutor

Office of Military Commissions

Attachment:
As stated

Defense Motion D23

6 Page 3 of 5
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19 April 2004

Curriculum Vitae

M. CHERIF BASSIOUNI

% Distinguished Research Professor of Law, DePaul University (since 1964), and
President, International Human Rights Law Institute (since 1990); President,
International Institute of Higher Studies in Criminal Sciences, Siracusa, Italy (since
1988), Dean (1976-88); President, International Association of Penal Law (since 1989),
Secretary General (1974-89); Non-resident Professor of Criminal Law, The University of
Cairo (since 1996); Guest Scholar, Woodrow Wilson Intemational Center for Scholars,
Washington, D.C. (1972); Visiting Professor of Law, N.Y.U. (1971); Fulbright-Hays
Professor of International Criminal Law, The University of Freiburg, Germany (1970). A
frequent lecturer at universities in the U.S. and abroad.

$ Author of 24 and editor of 44 books on International Criminal Law, Comparative
Criminal Law, Human Rights, and U.S. Criminal Law; and author of 217 articles
published in law journals and books in the U.S. and other countries. These publications
are in Arabic, English, French, [talian and Spanish. Some of them have been cited by the
International Court of Justice, the International Criminal Tribunal for the Former
Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), the United

States Supreme Court, as well as by several United States Appellate and Federal District
Courts, and also by several State Supreme Courts.

$ United Nations positions: Commission on Human Rights’ Independent Expert on
Human Rights in Afghanistan (2004-present); Chairman of the Drafting Committee of
the 1998 United Nations Diplomatic Conference on the Establishment of an International
Criminal Court; Vice-Chairman of the General Assembly’s Preparatory Committee on
the Establishment of an International Criminal Court (1996-98); Vice-Chairman of the
General Assembly’s Ad Hoc Committee on the Establishment of an International
Criminal Court (1995); Chairman of the United Nations Commission of Experts
Established Pursuant to Security Council 780 (1992) to Investigate Violations of
International Humenitarian Law in the Former Yugoslavia (1993), and the Commission’s
Special Rapporteur on Gathering and Analysis of the Facts (1992-93); Commission on
Human Rights’ Independent Expert on The Rights to Restitution, Compensation and
Rehabilitation for Victims of Grave Violations of Human Rights and Fundamental
Freedoms (1998-2000); Consultant to the Sixth and Seventh U.N. Congress on Crime
Prevention (1980-85); Honorary Vice-President to the Fifth Congress on Crime
Prevention (1975); Consultant to the Committee on Southern African, Commission of
Human Right (1980-81), prepared a Draft Statute for the Creation of an International
Criminal Court to prosecute apartheid; Co-chairman of the Committee of Experts which
prepared the U.N. Convention on the Prevention and Suppression of Torture (1978).

Defense Motion D23
Page 4 of 5
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$ Consultant to the U.S. Departments of State and Justice on projects relating to
international traffic in drugs (1973) and international control of terrorism (1975 and

1978-79), and as a consultant to the Department of State on the defense of the U.S.
hostages in Iran (1679-30).

$ Among the many distinctions and awards he received include: Nomination to the

Nobel Peace Prize (1999); Special Award of the Council of Europe (1990); Defender of
Democracy Award, Parliamentarians for Global Action (1998); and The Adlai Stevenson
Award of the United Nations Association (1993).

5 Honorary degrees: Doctor of Law hownoris causa (LL.D.), National University of
Ireland, Galway (2001); Doctor of Law honoris causa, University of Niagara (1997);
Doctor of Law honoris causa (Docteur d’Etat en Droit), University of Pau, France

(1986); Doctor of Law honoris causa (Dottore in Giurisprudenza), University of Torino,
[taly (1981).

$ Medals: Order of Military Valor, Egypt (1956); Order of Merit, Italy (Rank of
Commendatore) (1976); Order of Merit of the Republic, Italy (Rank of Grand Ufficiale)
(1977); Order of Sciences (First Class), Egypt (1984); Order of Merit of the Austrian
Republic (Rank, Grand Cross) (1990); Order of Lincoln, USA (2001); Legion d’Honneur

{Officier), France (2003); Cross of the Order of Merit, Federal Republic of Germany
(Commander) (2003).

$ Eamed law degrees: LL.B. University of Cairo; J.ID. Indiana University; LL.M. John
Marshall Law School; S.J.D. George Washington University. Also studied law at Dijon
University, France, and at the University of Geneva, Switzerland.

$ Admitted to the practice of law in Illinois, Washington, D.C. and before the United
States Supreme Court. Handled many cases of international dimensions; in particular,
represented the government of Kuwait in its dispute concerning the nationalization of the
Kuwait Oil Company. Also consulted with governments on important and major cases.
Specialized in extradition and international cooperation cases, and handled over 100 such
cases in the past 30 years. Coordinated major litigation involving multiple parties
concerning international matters. Admitted to the practice of law in Egypt (Member,
Egyptian Lawyers’ Association).

Defense Motion D23
Page 5 of 5
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)
UNITED STATES OF AMERICA )
) DEFENSE MOTION -
) THE ENTIRE COMMISSION
v )} TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 30
)
DAVID HICKS ) (Michael Schmitt)
)
29 October 2004

The Defense previously requested that name of witness be produced. The request was denied by the
Presiding Officer under the provisions of Military Commission Order 1, section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory
D30, in making its determination.

a. Motion by the defense requesting Mr. Schmitt.

b. Decision of the Presiding Officer denying the witness.
c. The government response to D30, if any.

By:

M.D. MORI
Major, U.S. Marine Corps

36
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UNITED STATES OF AMERICA
DEFENSE MOTION -
THE ENTIRE COMMISSION
TO GRANT PRODUCTION OF
WITNESS DENIED IN D 25

DAVID HICKS (Antonio Cassese)

<

29 October 2004

The Defense previously requested that name of witness be produced. The request was denied by the
Presiding Officer under the provisions of Military Commission Order 1, section 5H,

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory
D235, in making its determination.

a. Motion by the defense requesting Mr. Cassese.

b. Decision of the Presiding Officer denying the witness.
¢. The government response to D25, if any.

By:

M.D. MORI
Major, U.S. Marine Corps

Review Exhibit 3 7
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NOTE: The Detailed Defense Counsel
advises this witness request is a substitute
for the one filed 8 Oct 04, APO. (D25)

)

UNITED STATES OF AMERICA )
) DEFENSE REQUEST FOR
) WITNESS

v )

) (Professor Antonio Cassese)
)

DAVID M. HICKS ) 8 October 2004
) (Updated 19 October 2004)

(Supplemented 26 October 2004)

The Defense in the case of the United States v. David M. Hicks requests the following witness for the

01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense
states:

1. Witness information:
Professor Antonio Cassese
Professor of International Law, Florence University
Office Phone: +39 (055) — 682-1060
cassesea@tin.it

2. Need for translator: None

3. Synopsis of testimony: (Supplement) It is anticipated the Professor Cassese will testify as an
expert in international law, including but not limited to, the following:

Professor Cassese will testify that the conspiracy charge the government has leveled against
Mr. Hicks does not state an offense under the law of armed conflict or any other international law. He

will testify that conspiracy is only a valid offense in international law in the context of the crime of
genocide.

Professor Cassese will further testify that the government’s charge or theory of criminal
liability based in alleged common criminal purpose between Mr. Hicks and al Qaida is only valid if
Mr. Hicks participated in the actual offenses that were the subject of the criminal purpose. Professor
Cassese will further testify that the charge of conspiracy contained in MCI No. 2, improperly attempts

to merge the concepts of conspiracy and common criminal purpose, and that such a merger is not
accepted in international criminal law.

Professor Cassese will further testify regarding misuse by the government’s citation of his
opinion in the Tadic case regarding the definition of an armed conflict. He will explain that the cited
section encompassed both the definition of an international armed conflict and internal armed conflict.
Additionally, he will opine U.S. military operations around the world against al Qaida are not an

international armed conflict under international law which will contradict the prosecution’s position
taken in several of its” motions.

D25 (US v. Hicks) Defense Witness Request, Page 1 of 3 pages
Page 9 of 346



The above is merely a synopsis of Professor Cassese’s expected testimony. He may, of course,
testify regarding other relevant issues during the course of direct examination.

4. Source of knowledge: | have spoken to him previously.

5. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1
November 2004.

6. Reasonable availability of witness: (Update portion) Since my initial request to the prosecution,
Mr. Cassese has been named as Chairman for the International Commission of Enquiry into Genocide
in Darfur. As this appointment will require him to be preparing at the UN High Commissioner’s office,
Geneva, he will only be able to testify via VTC or telephone on 1 Nov.

7. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate
the commission on relevant areas of law, some of which will include opinion. Further, a stipulation of
expected testimony would take away the commission’s opportunity to question this witness regarding
complex issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and
opinions the witness will testify about are in direct contravention of opinions the prosecution has cited
In its responses to defense motions. Alternatives to testimony such as written opinions, briefs,
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the
complex concepts of LOAC and its application to Mr. Hicks’ continued detention, trial by military
commission for certain offenses, the implications of the existence of an armed conflict with al Qaida
and/or the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would
deprive the commission of the important opportunity to question Professor Cassese regarding the
topics on which he would testify, and others topics in to which the commission desired to inquire.

8. Is the witness cumulative with other witnesses: No.

9. Attachments: Iam waiting on his CV as he is currently away from his home on business. I will
forward his full CV as soon as | receive it. (Updated portion) Professor Cassese’s decisions from his
time on the ICTY are cited as legal authority in the prosecution’s responses to defense motions.

Below is a brief review of Mr. Cassese’s career.

Since 1981, Professor Cassese has taught International Law at the University of Florence, however his professional
academic career dates back to 1972, A visiting professor at numerous universities including the Universities of
Cambridge and Oxford, Professor Cassese has dedicated substantial energy to the development of the United
Nations International Criminal Tribunals for Rwanda and the Former Yugoslavia.

Between 1993 and 2000, Professor Cassese fulfilled a judicial appointment with the International Criminal Tribunal
far the Former Yugoslavia, and was the tribunal's President in 1993 and 1995 and acted as an Appellate Justice
from 1997to 2000.

Between 1984 and 1988, Professor Cassese was a member of the Italian delegation to the Council of Europe's
Steering Committee for Human Rights, acting as the Committee's Chairman in 1987. During the late 1980, he was
also a member, and subsequently President of the Council of Europe's Committee for the Prevention of Torture.
Professor Cassese was also a member of the United Nations Sub-Commission on the Prevention of Discrimination
and Protection of Minorities in 1977, and Rappoarteur for the "Study on the Impact of Foreign Economic Aid and
Assistance on Respect for Human Rights in Chile from 1977 to 1988.

Recognizing his life-long dedication to international and human rights law, Professor Cassese was awarded the

Man for Peace Award in 1995, the Robert G. Storey Award for Leadership in 1997, and numerous honorary
doctorates. Found at www.icj.org/article.php3?id_article=17&id_rubrique=13

D25 (US v. Hicks) Defense Witness Request, Page 2 of 3 pages
Page 10 of 346



By:

M.D. MORI
Major, U.S. Marine Corps

D25 (US v. Hicks) Defense Witness Request, Page 3 of 3 pages
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Professor Antonio Cassese

Born ltaly, 1937

Education

Academic Aclivities

PHD (Law), honoris causa, University of Geneva (2000)

PHD (Law), honoris causa, University of Paris X (1999)

PHD (Law), honoris causa, Erasmus University of Rotterdam (1998)
Member of the Institut de droit Internationale

Lecturing

Paris (College de France, Paris-I-Sorbonne, Paris |, Paris Xiil)
Cambridge (Sir Hersch Lauterpacht Lectures)

Oxford (Sir Isahia Berlin Lectures)

{aroningen (B.V.A. Roling Lectures)

Brussels and Louvain (Henri Rolin Lectures)

New York (Columbia University)

Boston (Harvard Law School)

London {London School of Ezonomics, Chorley Lecture)

Research and Prizes

Distinguished Global Fellow, New York University School of Law {2004)

Winner of the 2002 International Prize granted by the “Académie Universelle des Cultures” presided
over by the Nobel Peace Prize Elie Wiesel “for exceptional contribution to the protection of human

rights in Europe and the World”

Holder of the International Research Chair “Blaise Pascal” (University of Paris-Sorbonne), 2001-02

Robert G. Storey Award for Leadership, South-Western Legal Foundation, Dallas, Texas (1997)

Certificate of Merit, American Society of International Law (1996) for the book “Self-determination of

Peoples - A Legal Reappraisal”

Co-founder and Co-editor, European Journal of International Law (Oxford University Press)
Founder and Editor-in-Chief, Journal of International Criminal Justice (Oxford University Press)

D25 (US v. Hicks) CV of Antonio Cassese, Page 1 of 3
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Professional Experience

Chairman, UN International Commission of Inquiry into Genocide in Darfur (Sudan) (appointed by the
LN Secretary Kofi Annan on 7 Cctober 2004)

Director (Ethics Project), a three-year project financed by the European Commission and managed by
the European University Institute, for high-level training of national judges and prosecutors in
international criminal law, with particular reference to the International Criminal Court (2003-06)
Judge of the UN International Criminal Tribunal for the former Yugoslavia {1993-2000)

President of the UN International Criminal Tribunal for the former Yugoslavia (1993-1997)

Member and President, Council of Europe Committee against Torture (1989-93)

Member and Chairman, Council of Europe Steering Committee on Human Rights (1984-88)

Member of the Italian Delegation to the Geneva Diplomatic Conference on International Humanitarian
lLaw (1974-77)

Member of the Italian Delegation to the UN General Assembly (1974, 1975, 1978)
Member of the ltalian Delegation to the UN Commission on Human Rights (1972-75)
Professor of International Law, University of Florence (1975-present)

Visiting Fellow, All Souls College, Oxford University (1979-80)

Professor of Law, European University Institute (1987-93)

Professor of international Law, University of Pisa (1972-74)

Private Practice

Consultant, European Union Parliament (2003)
Consultant, Council of Europe (2001-02)

Counsel, Chad, Libyan-Chadl dispute on the Aouzou Strip, brought before the International Court of
Justice (1989-93)

Advisor and Counsel, Iran, US-Iran International Claims Tribunal (1986-93)

Consultant, Tunisia Government, Libyan-Tunisian dispute on the Continental Shelf, brought before the
International Court of Justice (1979-81)

D25 (US v. Hicks) CV of Antonio Cassese, Page 2 of 3
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Principal Publications

Violence and Law in the Modern Age (Cambridge, Polity Press, 1986), trans. into French and Japanese
international Law in a Divided World (Oxford, Oxford University Press, 1986}, trans. French and italian
Terrorism, Politics and Law (Cambridge, Polity Press, 1989)

Human Rights in a Changing World (Cambridge, Polity Press, 1990), trans. Spanish and Indonesian

The Tokyo Trial and Beyond (with B.V.A. Rdling) {Cambridge, Polity Press, 1993), trans. Japanese
Self-determination of Peoples - A Legal Reappraisal (Cambridge, Cambridge University Press, 1995)

Inhuman States - Imprisonment, Detention and Torture in Europe Today (Cambridge, Polity Press,
1996)

International Law (Oxford University Press, 2001); second edition currently being printed

Crimes internationaux et jurisdictions internationals (editor with M. Delmas-Marty) (Paris, Presses
Universitaires de France, 2002)

Juridictions nationals et crimes internationaux (editor with M. Delmas-Marty) (Paris, Presses
Universitaires de France, 2002)

The Rome Statute of the International Criminal Court: A Commentary, 3 vols. (editor in chief)
{Oxford, Oxford University Press, 2002)

International Criminal Law (Oxford University Press, 2003); currently being translated into Persian,
Serbo-Croatian and Italian

D25 (US v. Ricks) CV of Antonio Cassese, Page 3 of 3
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Message Page 1 of |

From:
Sent: Thursday, October 28, 2004 1:55 PM
'To: "Mori, Michael, MAJ, DoD OGC
Will Col DoD OGC Gunn (Gunn, Will, Col, DoD OGC);

MAJ Bamberg Law Center;
Brownback, Peter E. COL (L.

Subjeet: United States v. Hicks, Decision of the Presiding Officer, D25
United States v. Hicks

Decision of the Presiding Officer, D25

The Presiding Officer has denied the request for productior of Antonio Cassese as a witness. The
Presiding Officer did not find that he is necessary. See Military Commission Order 1, section 5H.
Accordingly, this request has been moved from the active to the inactive section of the filings inventory in
accordance with POM 12, See also paragraph 8, POM 12,

By Direction of the Presiding Officer

Assistant to the Presiding Officers

D25 theesy Pecsod oF

file- 1298 e QR348 0/20-2420current\1%420-%20Indexed%20motions\Hicks%20Ind...  8/22/2005



NOTE: The Detailed Defense Counsel
advises this witness request is a substitute
for the one filed 8 Oct 04. APO, (D24)

UNITED STATES OF AMERICA

DEFENSE REQUEST FOR
WITNESS

(Professor Jordan Paust)

DAVID M. HICKS 8 October 2004

(Supplement 26 Oct 04)

<
NP ANEPE N RS

The Defense in the case of the United States v. David M. Hicks requests the following witness for the

01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense
states:

1. Witness information:
Professor Jordan Paust
Professor of Law, University of Houston Law Center

Office Phone: 713-743-2177
JPaust@Central. UH.edu

2. Need for translator: None

2. Synopsis of testimony: (Supplement) It is anticipated the Mr, Paust will testify as an expert in
international law, including but not limited to, the following: Mr. Paust will testify that the jurisdiction
of this military commission does not extend to Mr. Hicks because the United States is not involved in
an armed conflict with al Qaida. He will further testify that this commission has been improperly
appointed by a civilian who is not a military commander. He will further testify that the commission
has no jurisdiction to try Mr. Hicks in Guantanamo Bay as it is too distant from the theater of war. He
will further compare the jurisdiction of this commission with past commissions and explain that this
military commission has no jurisdiction to try Mr. Hicks for the non-law of war “offenses” listed in
MCI 2 because they are not set forth by statute, and thus are not “triable by military commission

3. Source of knowledge: I have spoken to him previously.

4, Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1
November 2004.

5. Reasanable availability of witness: Mr, Paust has other commitments which will not allow him to
travel to GTMO but he is willing to testify by phone.

6. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate
the commission on relevant areas of law, some of which will include opinion. Further, a stipulation of
expected testimony would take away the commission’s opportunity to question this witness regarding

Defense Motion US v. Hicks, D24, Page 1 of 2
Paae 16 of 346



complex issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and
opinions the witness will testifv about are in direct contravention of opinions the prosecution has cited
in its responses to defense motions. Alternatives to testimony such as written opinions, briefs,
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the
complex concepts of LOAC and its application to Mr. Hicks’ continued detention, trial by military
commuission for certain offenses, the implications of the existence of an armed conflict with al Qaida
and/or the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would
deprive the commission of the important opportunity to question Professor Paust regarding the topics
on which he would testify, and others topics in to which the commission desired to inquire.

7. Is the witness cumulative with other witnesses: No.
8. Attachments: Mr, Paust’s CV is attached.

By:

M.D. MORI
Major, U.S. Marine Corps

Defense Motion US v. Hicks, D24, Page 2 of 2
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From:
Sent: Thursday, October 28, 2004 1:54 PM
To: "Mori, Michael, MAJ, DoD OGC';

MAJ Bamberg 1.aw Center;
Brownback, Peter E. COL (L)

Subject: United States v. Hicks, Decision of the Presiding Officer, D24
United Siates v. Hicks

Decision of the Presiding Officer, D24

The Presiding Officer has denied the request for production of Jordan Paust as a witness. The Presiding
Officer did not find that he is necessary. See Military Commission Order 1, section 58H. Accardingly, this
request has been maved from the active to the inaclive section of the filings inventory in accordance with
POM 12. See also paragraph 8, POM 12,

By Direction of the Presiding Officer

Officers

Decwods 65 PO DY
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CURRICULUM VITAE

JORDAN J. PAUST Phone: (713) 743-2177
Fax:  (713)743-2238
email: jpaust@central.uh.edu

Education

University of California at Los Angeles
A.B. (1965) (History, Honors)
U.C.L.A. Debate Team

University of California at Los Angeles
I.D. (1968)
#1 Torts

#1 Labor Collective Agreements

University of Virginia
LL.M. (1972)

Yale University
J.8.D. Candidate
--Ford Foundation Fellowship, in residence 1973-1975
BArticles Editor, 3 Yale Studies in World Public Order (1976-1977),
now Yale Journal of International Law

Teaching Positions

Law Foundation Professor, University of Houston Law Center (1996-)
Co-Director, International Law Institute (1997-)
Professor of Law (1979-1996)
Associate Professor of Law (1975-1978)
(teaching: International Law; International Criminal Law; Seminar: Foreign
Affairs and the Constitution; Seminar: Human Rights; Seminar: Use of Force,

Terrorism, Laws of War). UH Law Alumni Association Faculty Distinction
Award (2003)

Edward Ball Eminent Scholar University Chair in International Law, Florida State
University College of Law (spring 1997)
(taught: International Law, Human Rights)

Fulbright Professor, University of Salzburg (Austria)
Institut fur Volkerrecht und Auslandisches Offentliches Recht (1978-1979)
(taught: faculty seminar in American Jurisprudence and International Law,

CV of Jordan Paust, attachment to D24 (US v. Hicks), Page 1 of 26
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attended by international law and philosophy faculty from the Universities of
Salzburg and Graz)

Visiting Associate Professor, Indiana University School of Law (Bloomington)

(1976-1977) (taught: Human Rights, Jurisprudence, Property)

Faculty, International & Comparative Law, United States Dep't of Army JAG

Publications

Books

1.

School (Jan. 1969-Jan. 1973) (CPT, U.S. Army)
50th Basic Class (1969)
#1 International & Comparative Law; Commandant=s List
Outstanding Educator of America Award (1972)
technical adviser on Dep=t of Army films and materials upgrading law of war
training
Mobilization Designee (1973-1975)

J. Paust & A. Blaustein, War Crimes Jurisdiction and Due Process: A Case
Study of Bangladesh (1974); extracts reprinted at The Military in American
Society--Cases and Materials 6-17 to 6-21, 6-46 (D. Zillman, A. Blaustein, E.
Sherman, et al., eds., Matthew Bender 1978), and 11 Vanderbilt Journal of
Transnational Law 1-38 (1978), cited in The Prosecutor v. Dusko Tadic, No.
IT-94-1-T, International Tribunal for the Former Yugoslavia (1995)

J. Paust & A. Blaustein, The Arab Qil Weapon (Oceana/Sijthoff 1977)
editor, Chapter 6, The Law of Armed Conlflict, in The Military in American
Society--Cases and Materials 6-1 to 6-100 (Matthew Bender 1978)

class materials for Constitutional Jurisprudence (photo-offset)

J. Paust, International Law as Law of the United States (Carolina Academic
Press, 2 ed. 2003) (1 ed. 1996)

1. Paust, M.C. Bassiouni, ef al., International Criminal Law--Cases and Materials (Carolina
Academic Press 1996);, Teachers= Manual (1997); International Criminal
LawBCases and Materials (2 ed. 2000); Documents Supplement (2000,
Teachers = Manual (2001)

J. Paust, J. Fitzpatrick, J. Van Dyke, International Law and Litigation in the
U.S. (West Group, American Casebook Series 2000); Documents Supplement
(West Group 2000); Teacher=s Manual (West Group 2000); Updates on
Westlaw, TWEN

] Paust, M.C. Bassiouni, et al., Human Rights Module: Crimes Against Humanity, Genocide,

Other Crimes Against Human Rights, and War Crimes (Carolina Academic Press 2001) (with
Documents Section)

Articles, Book Chapters, and Essays
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@

10.

11.

12,

13,

14,

I5.

16.

17.

18.

20.

Legal Aspects ofthe My Lai Incident: A Response to Professor Rubin, 50 Oregon Law Review
138-152 (1971), reprinted at III The Vietnam War and International Law 359-378 (ASIL
1972)

After My Lai: The Case for War Crime Jurisdiction Over Civilians in Federal District Courts,
50 Texas Law Review 6-34 (1971), reprinted at IV The Vietnam War and International Law
447-475 (ASIL 1976), cited in Kadic v. Karadzic, 70 F.3d 232, 243 (2d Cir. 1995)

My Lai and Vietnam: Norms, Myths and Leader Responsibility, 57 Military Law Review 99-
187 (1972), cited in United States v. Calley, 46 CMR 1131, 1183 (1973); extract reprinted at
The Military in American Society--Cases and Materials 6-42 10 6-44, 6-70 to 6-73 (Matthew
Bender 1978), and Superior Orders and Command Responsibility, in Il International Criminal
Law: Enforcement 73-88 (M.C. Bassiouni ed. 1987), and 1 International Criminal Law:
Crimes 223-237 (M.C. Bassiouni ed., 2 ed. 1999)

Law in a Guerrilla Conflict: Myths, Norms and Human Rights, 3 Israel Yearbook on Human
Rights 39-77 (1973)

Human Rights, Human Relations and Overseas Command, 3 Army Lawyer 1-5 (Jan. 1973)
letter, command responsibility, 26 Naval War College Review 103-107 (Feb. 1973)

The Nuclear Decision in World War 1 -- Truman's Ending and Avoidance of War, 8
International Lawyer 160-190 {(1974)

An Approach to Decision with Regard to Terrorism; and Selected Terroristic Claims Arising
from the Arab-lsraeli Context, symposium, 7 Akron Law Review 397-421 (1974)

Terrorism and the Intemmational Law of War, 64 Military Law Review 1-36 (1974), reprinted at
14 Revue de Droit Penal Militaire et de Droit de la Guerre 13-49 (Brussels 1975)

The Arab Cil Weapon: A Threat to International Peace, 68 American Journal of International
Law 410-439 (1974) (with A. Blaustein), reprinted at Economic Coercion and the New
International Economic Order 123-152 (R. Lillich ed. 1976), The Arab-israeli Conflict 391-
420 (J. Moore ed. 1977), and The Arab Qil Weapon 67-96 (1977), extracts reprinted at 120
Congressional Record, no. 10, at E392-E394 (Feb. 4, 1974), and 26/27 Middle East
Information Series 83-89 (spring/summer 1974)

letter, Some Thoughts on APreliminary Thoughts@ on Terrorism, 68 American Journal of
International Law 502-503 (1974)

An International Structure for Implementation of the 1949 Geneva Conventions: Needs and
Function Analysis, | Yale Studies in World Public Order 148-218 (1974)

comment, Weapons Regulation, Military Necessity and Legal Standards: Are Contemporary
Department of Defense BPractices@ Inconsistent with Legal Norms?, 4 Denver Journal of
International Law and Policy 229-235 (1974}

paper and remarks, symposium, International Terrorism 53-62, 137-138, 142 (Canadian
Council of International Law, Ottawa 1974)

see misc. # 9

A Survey of Possible Legal Responses to International Terrorism: Prevention, Punishment and
Cooperative Action, 5 Georgia Journal of International and Comparative Law 431-469
(1975)

Human Rights and the Ninth Amendment; A New Form of Guarantee, 60 Cornell Law Review
231-267 (19735), cited in 573 F.2d 1268, 1279 (Temp. Em. Ct. App. 1978), reprinted at P.
Murphy (ed.), The Bill of Rights and American Legal History chpt. VII (1990} (representing
Athe best scholarship in the burgeoning Bill of Rights' literature@ throughout U.S. history)
Constituticnal Prohibitions of Cruel, Inhumane or Unnecessary Death, Injury or Suffering
During Law Enforcement Process, 2 Hastings Constitutional Law Quarterly 873-892 (1975)
letter, The Arab Oil Weapon--A Mild Response to a ASkeptic,@ 69 American Journal of
International Law 637-639 (1975) (with A. Blaustein), reprinted at Economic Coercion and
the New International Economic Order 199-201 (R. Lillich ed. 1976)

see misc. # 11
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21.
22,

23,

24,
25,

26.

27.

28.
29.
30.
3L
32
33.
34.

35.

36.
37.
38.
39.
40,
41.
42,
43,
44,

45.

46.

see misc. # 12

The Arab Oil Weapon--A Reply and Reaffirmation of Illegality, 15 Columbia Journal of
Transnational Law 57-73 (1976) (with A. Blaustein), reprinted at Economic Coercion and the
New International Economic Order 205-221 (R. Lillich ed. 1976), and The Arab OQil Weapon
134-150 (1977)

The Seizure and Recovery of the Mayaguez, 85 Yale Law Journal 774-806 (1976), extract
reprinted at International Law and Werld Order 911-917 (R. Falk, B. Weston & A. D'Amato
eds., West Group 1980), cited in 509 F. Supp. 1024, 1028 n.4 (N.D. Cal. 1980)

letter, Mayaguez, 86 Yale Law Journal 207-213 (1976)

comment, International Law and Economic Coercion: AForce,@ the Qil Weapon and Effects
Upon Pricing, 3 Yale Studies in World Public Order 213-227 (1976)

Does Your Police Force Use Illegal Weapons?--A Configurative Approach to Decision
Integrating International and Domestic Law, 18 Harvard International Law Journal 19-54
(1977), cited in 600 F.2d 52, 55 n.3 (6th Cir. 1979)

Response to Terrorism: A Prologue to Decision Concerning Private Measures of Sanction, 12
Stanford Journal of International Studies 79-130 (1977), jointly printed at Chapter 13, Legal
Aspects of International Terrorism 575-630 (A. Evans & J, Murphy eds., ASIL 1978)
letter, human rights, 71 American Journal of International Law 508-511 (1977)

letter, Article 2(7), UN Chatter, 71 American Journal of International Law 749-750 (1977)
see misc. # 20

Entebbe and Self-Help: The Israeli Response to Terrorism, 2 The Fletcher Forum 86-92
(1978}

Dum-dum Buliets and AObjective,@ Scientific Research--The Need for a Configurative
Approach to Decision, 18 Jurimetrics Journal 268-278 (1978}

letter, Of Secrets, Planes, and Property: A Scenario, 1 Houston Journal of International Law
51-53 (1978)

International Law and Control of the Media: Terror, Repression and the Alternatives, 53
Indiana Law Journal 621-677 (1978}

letter, re: Viva Sabbatino, the Supreme Court and International Law, 18 Virginia Journal of
International Law 601-608 (1978)

The Concept of Norm: A Consideration of the Jurisprudential Views of Hart, Kelsen and
McDcugal-Lasswell, 52 Temple Law Quarterly 9-50 (1979)

comment, Oil Exploitation in Occupied Territory: Sharpening the Focus on Appropriate Legal
Standards, 1 Houston Journal of International Law 147-152 (1979)

comment, The Unconstitutional Detention of Mexican and Canadian Prisoners by the United
States Government, 12 Vanderbilt Journal of Transnational Law 67-72 (1979)

comment, The Mexican Oil Spill: Jurisdiction, Immunity and Acts of State, 2 Houston Journal
of International Law 239-253 (1979)

Seif-Determination: A Definitional Focus, in Self-Determination: National, Regional, and
Global Dimensions 3-18 (Y. Alexander & R. Friedlander eds. 1980)

The Concept of Norm: Toward a Better Understanding of Content, Authority and
Constitutional Choice, 53 Temple Law Quarterly 226-290 (1980)

see misc. # 27

see misc, # 31

comment, More Revelations About Mayaguez (and its Secret Cargo), 4 Boston College
International and Comparative Law Review 63-76 (1981)

Litigeting Human Rights: A Commentary on the Comments, symposium, 4 Houston Journal of
International Law 81-100 (1981)

Is the President Bound by the Supreme Law of the Land?--Foreign Affairs and National
Security Reexamined, 9 Hastings Constitutional Law Quarterly T19-772 (1982), extract

reprinted at International Law: A Contemporary Perspective 58-73 (R. Falk, F. Kratochwil, S.
Mendlovitz eds. 1985)
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47.

48.

49,
50.

51.

52

33.

54,
55.
56.
57.

58.

59.
60.
61.
62.
63.

64,
63.
66.
67.
68.
69.
70.

71.

72.

73.

74.

75.
76.

Transnational Freedom of Speech: Legal Aspects of the Helsinki Final Act, 45 Law &
Contemporary Problems 53-70 (Duke University, 1982)
Political Oppression in the Name of National Security: Authority, Participation, and the

Necessity Within Democratic Limits Test, symposium, 9 Yale Journal of World Public Order
178-192 (1682)

see misc, # 35

Federal Jurisdiction Over Extraterritorial Acts of Terrorism and Nonimmunity for Foreign
Violators of International Law Under the FSIA and the Act of State Doctrine, 23 Virginia
Journal of International Law 191-251 (1983), cited in 830 F.2d 421, 425 (24 Cir. 1987) and
681 F. Supp. 896, 901, 903 n.14 (D.D.C. 1988)

Authority; From a Human Rights Perspective, 28 American Journal of Jurisprudence 64-78
(1983)

Controlling Prohibited Weapons and the Illegal Use of Permitted Weapons, symposium, 28
McGill Law Journal 608-627 (Canada 1983)

The Human Right to Participate in Armed Revelution and Related Forms of Social Violence:
Testing the Limits of Permissibility, symposium, 32 Emory Law Journal 545-581 (1983);

extract reprinted at Human Rights in the World Community: Issues and Action 323-328 (R.
Claude & B. Weston eds. 1989)

see misc. # 40

see misc. # 42

see misc. # 43

Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry Into Criteria and
Content, 27 Howard Law Journal 145-225 (1984)

comment, Terrorism and ATerrorism-Specifice Statutes, 7 Terrorism: An International
Journal 233-239 (1984)

see misc, # 45

see misc. # 48

see misc. # 49

see misc. # 50

Aggression Against Authority: The Crime of Oppression, Politicide, and Other Crimes Against
Human Rights, symposium, 18 Case Western Reserve Journal of International Law 283-306
{1986) (with Draft Convention on the Prevention and Punishment of the Crime of Politicide)
see misc. # 52

see misc. # 54

see misc. # 55

see misc. # 56

see misc. # 57

see misc. # 58

Constitutional Limitations on Extraterritorial Federal Power: Persons, Property, Due Process
and the Seizure of Evidence Abroad, in International Criminal Law: A Guide To U.S. Practice
and Procedure 449-479 (V. Nanda & M.C. Bassiouni eds., P.L.1. 1987)

The President Is Bound By International Law, 81 American Journal of International Law 377-
390 (1987)

comment, Contragate and the Invalidity of Pardens for Violations of Internaticnal Law, 10
Houston Journal of International Law 51-56 (1987), extract reprinted at The Los Angeles
Daily Journal, May 28, 1988, at 4, col. 3

see misc. # 69

see misc. # 70

see misc. # 71

Rediscovering the Relationship Between Congressional Power and Intemational Law:
Exceptions to the Last in Time Rule and the Primacy of Custom, 28 Virginia Journal of
International Law 393-449 (1988), excerpts reprinted at 40™ Anniversary Perspective:
...Excerpts from Articles...that Chartered New Paths and Captured Historic Moments, 40

5
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77

78.

79.

BO.

81,

82.
83,

84.

835,
6.

87.

85,
89.
90.
91.
92.
93.
94,
95.
96.
97.

98.

99.

100.
101.
102.

103.
104.
105.
106.
107.

108.

Virginia Journal of International Law 849, 925-528 (2000)

Self-Executing Treatics, 82 American Journal of International Law 760-783 (1988), cited in
Cornejo-Barreto v. Seifert, 218 F.3d 1004, 1011 n.6 (9™ Cir. 2000), United States v. Noriega,
808 F. Supp. 791, 798 n.9 (8.D. Fla. 1992), mentioned in Weir v. Broadnax, 1990 U.S. Dist.
Lexis 15795 (8.D.N.Y. 1990), extract reprinted at The International Legal System 1092 (C,
Oliver, et al., eds., 4th ed. 1995)

On Human Rights: The Use of Human Right Precepts in U.S. History and the Right to an
Effective Remedy in Domestic Courts, 10 Michigan Journal of International Law 543-652
(1989)

letter, ASuch a Narrow Approach@ Indeed, 29 Virginia Journal of International Law 413-417
(1989), extract reprinted at International Law Anthology 245 (A. D'Amato ed. 1994)
Congress and Genocide: They're Not Going to Get Away With It, 11 Michigan Jowrnal of
International Law 90-104 (1989), cited in Case Concemning Legality of Use of Force
(Yugoslavia v. United States), 1999 1.C.J. __ (Kreca, J., dissenting)

Customary International Law: Its Nature, Sources and Status as Law of the United States, 12
Michigan Journal of International Law 59-91 (1990)

see misc. #76

Rereading the First Amendment in Light of Treaties Proscribing Incitement to Racial
Discrimination or Hostility, symposium, 43 Rutgers Law Review 565-373 (1991)

Suing Saddam: Private Remedies for War Crimes and Hostage-Taking, 31 Virginia Journal of
International Law 351-379 (1991)

see misc. #79

The Reality of Jus Cogens, T Connecticut Journal of International Law 81-85 (1991), extract
reprinted at International Law Anthology 119 (A. D'Amato ed. 1994)

The Other Side of Right: Private Duties Under Human Rights Law, 5 Harvard Human Rights
Journal 51-63 (1992), cited in Kadic v. Karadzic, 70 F.3d 232, 239 (2d Cir. 1995)
Correspondence, 87 American Journal of International Law 252-256 (1993)

See misc, #92

See misc. #95

See misc., #97

Correspondence, 87 American Journal of International Law 592-594 (1993)
Correspondence, 88 American Journal of International Law 88 (1994)

See misc. #106

See misc. #107

Correspondence, 88 dmerican Journal of International Law 715-717 (1994)

Paquete and the President: Rediscovering the Brief for the United States, 34 Virginia Journal
of International Law 981-989 (1994)

The Human Right to Die With Dignity: A Policy-Oriented Essay, 17 Human Rights Quarterly
463-487 (1995)

Declarations of War and the Peace Power, Chpt. XIV in International Law as Law of the
United States 439-468 (1996)

See misc. #114

See misc. #115

Women and International Criminal Law Instroments and Processes, in 2 Women and
International Human Rights Law 349-372 (Kelly D. Askin & Dorean M. Koenig eds., 2000)
See misc. #121

Correspondence, 91 American Journal of International Law 90-92 (1997)

Suing Karadzic, 10 Leiden Journal of International Law 91-98 (1997)

See misc. #123

AEqual Treaty Rights@ Under the Texas Open Forum Act, 60 Texas Bar Journal 214-220
{(March 1997)

See misc. #125
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109.

110,

111.

112.

113.

114,

115.
116.

117

118.

119.

120.
121,
122,

123.

124.

125,
126.
127.
128.

129.
130.
131.

Race-Based Affirmative Action and International Law, 18 Michigan Journal of
International Law 659-677 (1997)

The Preparatory Committee=s ADefinition of Crimes@--War Crimes, 8
Criminal Law Forum 431-444 (1997)

The Human Rights to Food, Medicine and Medical Supplies, and Freedom
from Artitrary and Inhumane Detention and Controls in Sri Lanka, 31
Vanderbilt Journal of Transnational Law 617-642 (1998)

Customary International Law in the United States: Clean and Dirty Laundry,
40 German Yearbook of International Law 78-116 (1998)

Commentary on the Intersessional Report of the Preparatory Committee for an
International Criminal Court: Crimes Within the Jurisdiction of the Court,
Leader Responsibility and Superior Orders, in Observations on the
Consolidated ICC Text Before the Final Session of the Preparatory Commitlee
27-42 (Leila Sadat Wexler & M. Cherif Bassiouni eds. 1998)

The Freeing of Ntakirutimana in the United States and Extradition to the [CTs,
1 Yearbook of International Humanitarian Law 205-209 (1998)

See misc. #130

Breard and Treaty-Based Rights Under the Consular Convention, 92 American
Journal of International Law 691-697 (1998)

Non-Extraterritoriality of ASpecial Territorial Jurisdiction@ of the United

States: Forgotten History and the Errors of Erdos, 24 Yale Journal of
International Law 305-328 (1999), cited in United States v. Gatlin, 216 F.3d
207, 214-214, 222 (2d Cir, 2000); United States v. bin Laden, et al., 92 F,
Supp.2d 189,212-213, 214 n.41 (S.D.N.Y. 2000); United States v. Corey, 232
F.3d 1166, 1189-91 (9™ Cir. 2000) (McKeown, J., dissenting)

Customary International Law and Human Rights Treaties Are Law of the
United States, 20 Michigan Journal of International Law 301-336 (1999)
See misc. #133

See misc. #145

See misc. #146

The Reach of ICC Jurisdiction Over Non-Signatory Nationals, 33 Vanderbilt Journal of
Transnational Law 1-15 (2000)

Content and Contours of Genocide, Crimes Against Humanity, and War Crimes, in
International Law in the Post-Cold War World: Essays in Memory of Li Haopei 289-306 (S.
Yee & W. Ticya eds. 2000)

Human Rights Purposes of the Violence Against Women Act and International Law=s

Enhancement of Congressional Power, 22 Houston Journal of International Law 209-221
(2000)

See misc. #148

See misc. #149

See misc. #152

Waves Within and Over the Law of the Sea: Traversing Gaps, Ambiguities, and Priorities, in 2
Liber Amicorum Judge Shigeru Oda 1255-1270 (Ando, McWhinney & Wolfrum eds., Kluwer
Law International 2001)

See misc. # 156

See misc. # 157

Antiterrorism Military Commissions: Courting Ulegality, 23 Michigan Journal of International

7
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Law 1-29 (2001)

132, Human Rights Responsibilities of Private Corporations, 35 Vanderbilt Journal of
Transnational Law 801-825 (2002), cited in Presbyterian Church of Sudan v, Talisman
Energy, Inc., 244 F. Supp.2d 289, 319 (S.D.N.Y. 2003)

133. See misc. # 159

134, chapter, International Legal Sanction Processes, in The Oxford Handbook of Legal Studies
817-335 (Peter Crane & Mark Tushnet eds., Oxford University Press 2002)

135.  Antiterrorism Military Commissions: The Ad Hoc DOD Rules of Procedure, 23 Michigan
Journal of International Law 677-694 (2002)

136. There is No Need to Revise the Laws of War in Light of September 11%, ASIL Presidential
Task Force on Terrorism Series (2002), at http://www.asil.org/taskforce/paust.pdf

137.  Links Between Terrorism and Human Rights and Implications Concerning Responses to
Terrorism, in Human Rights and Conflict (Julie Mertus & Jeff Helsing eds. 2003)

138. The U S. as Occupying Power Over Portions of Iraq and Relevant Responsibilities Under the
Laws of War, short version ASIL Insight (2003), available at
http:/fwww.asil.org/insights/insigh102.htm with a longer version available at
http:/Awww.nimj.org/documents/occupation(1).doc; basis for discussion in APeacebuilding
under Occupation in Iraq: Key Challenges and Dilemmas,@ International Humanitarian Policy
and Conflict Research, Harvard University, May 14-24, 2003

139.  Judicial Power to Determine the Status and Rights of Persons Detained Without Trial, 44
Harvard International Law Journal 503-532 (2003), cited in Hamdi v. Rumsfeld, 542U.S.
(2004)

140. War and Enemy Status After 9/11: Attacks on the Laws of War, 28 Yale Jowrnal of
International Law 325-333 (2003)

141. See misc. # 175

142, See misc. # 176

143. See misc. # 177

144. See misc, # 178

145, See misc. # 179

146. See misc. # 180

147. BEqua! Treaty Rights,® Resident Status & Forum Non Conveniens, 26 Houston Journal of
International Law 405-409 (2004)

148. See misc. # 185

149. The History, Nature, and Reach of the Alien Tort Claims Act, 16 Florida Journal of
International Law 249-266 (2004)

150. Tolerance in the Age of Increased Interdependence, 56 Florida Law Review (2004)

151. Discrimination on the Basis of Resident Status and Denial of Equal Treatment: A Reply to
Professor Weintraub=s Response, 27 Houstorn Journal of International Law (2004)

Book Reviews

1. J.E. Bond, The Rules of Riot--Internal Conflict and the Law of War (Princeton
1974), 68 American Journal of International Law 560-562 (1974)

2. N.D. Joyner, Aerial Hijacking as an International Crime (Oceana 1974) 16
Virginia Journal of International Law 229-232 (1975)

3. JN. Mcore, Law and Civil War in the Modern World (Johns Hopkins 1974),
70 American Journal of International Law 158-160 (1976)

4, P.D. Trooboff, Law and Responsibility in Warfare: The Vietnam Experience
(ASIL 1975), 11 Journal of International Law and Economics 211-216 (1976}

5.

R. Arens, Genocide in Paraguay (Temple 1976), 71 American Journal of

8
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International Law 811-812 (1977)

6. M. McDougal, H. Lasswell & L.. Chen, Human Rights and World Public Order
(Yale 1980), Human Rights: From Jurisprudential Inquiry to Effective
Litigation, 56 New York University Law Review 227-257 (1981)

7. International Commission of Jurists, States of Emergency--Their Impact on
Human Rights (IC) 1983), 20 Texas International Law Journal 227-235
(1985)

8. J.N. Singh, Use of Force Under International Law (New Delhi: 1984), 81
American Journal of International Law 508-510 (1987)

9. S.R. Ratner & J.8. Abrams, Accountability for Human Rights Atrocities in
International Law: Beyond the Nuremberg Legacy, 33 Texas International Law
Journal 631-641 (1998)

10.  M.C. Bassiouni, International Criminal Law Conventions and Their Penal
Provisions, 92 American Journal of International Law 812-814 (1998)

11.  G.K.McDonald & O. Swaak-Goldman, Substantive and Procedural Aspects of
International Criminal Law, 96 American Journal of International Law 1006-
1009 (2002)

Poetic Thoughts

1. Qde to McDougal-Lasswell, 52 Temple Law Quarterly 50 (1979)

2. Righteous Due, 20 Texas International Law Journal 235 (1985)

3. 5 The American University Journal of International Law and Policy 1068
(1990)

4. 12 Michigan Journal of International Law 91 (1990)

5. 43 Rutgers Law Review 573 (1991)

6. Creation, 7 Connecticut Journal of International Law 85 (1991)

7. 5 Harvard Human Rights Journal 63 (1992)

8. 9 The American University Journal of International Law and Policy 523
(1994)

9. 17 Human Rights Quarterly 487 (1995)

10. Words, 65 Saskatchewan Law Review 425 (2002)

Miscellancous

1. remarks, 65 Proceedings, American Society of International Law 237-238
(1971)

2. remarks, The World Population Crisis: Population Implications and the Role
of Law 84 (Virginia 1971)

3. remarks, 2 Georgia Journal of International and Comparative Law 121-122,
149 (Supp. 1972), regional meeting of the American Society of International
Law

4,

panel member, 67 Proceedings, American Society of International Law 162-
164 (1973)
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10.

1.

12.

13.
14.
15.
16.

17.

18.

19.

Page 28 of 346

panel member, Criminal Law Section, Abidjan World Conference on World
Peac: Through Law (Africa 1973)

remarks, The United Nations: A Reassessment 87-88, 146 (Virginia 1973)
comment, on POW's and War Crimes, 120 Congressional Record, no. 8, at
E370-E372 (Jan. 31, 1974) (with A. Blaustein), reprinted as a background
papet, American Professors for Peace in the Middle East (1974)

illegal bullet controversy:

a. C.C.L.U. Legal Memorandum on Connecticut State Police Weapon
System (June 1974), story printed by UPI, AP, others

b. testimony, Colorado House State Affairs Committee, Feb. 13, 1975

c.

testimony, Pennsylvania House Committee on Law and Justice, April

2, 1975, transeript, pp. 25-84

testimony, Connecticut House Judiciary Committee, April 3, 1975

testimony, Pennsylvania Governor's Justice Commission, May 3, 1975

testimony, Virginia Crime Commission, Dec. 11, 1975

interviews printed: Wash. Post, Dec. 8, 1974, at B4, reprinted at L. A.

Times, Dec. 25, 1974; The National Observer, June 14, 1975, at 1

h. adviser on legislative drafts for: California, Colorado, Connecticut,
Massachusetts, Michigan, Pennsylvania, U.S. Congress: H.R. 3625 and
H.R. 3626 (94th Cong., 1st Sess.)

panel member, The Right to Food (paper), 69 Proceedings, American Society

of International Law 45-52, 57-58, 60-61 (1975)

panel member, International Association of Penal Law, panel] on International

Terrorism, at A.A.L.S. Annual Meeting (1975)

paper, ANonprotected@ Persons or Things, Chapter 6, Legal Aspects of

International Terrorism 341-397 (ASIL 1978), cited in 726 F.2d 774, 807

(D.C. Cir. 1984)

paper, A Definitional Focus, the Ralph Bunch Institute on the United Nations

CUNY Conference (June 1976), in Terrorism: Interdisciplinary Perspectives

18-29 (Y. Alexander & S. Finger eds. 1977)

consultant to NAACP re: Garner v. Memphis Police Dep't, ef al., 600 F.2d 52

(6th Cir. 1979), 710 F.2d 240 (1983), aff'd, 471 U.S. 1 (1985)

consultant, right to submerged transit through international straits, for Senator

Goldwater (Sept. 1976)

memorandum (on relation of oil weapon, prices and hostilities), Ex Parte: Lock

Joint Pipe Co. v. South Africa Ltd., In re: Dep't of Water Affairs (Sept. 1976)

panel member, International Association of Penal Law, panel on Mercenaries

and International Law, at A.A.L.S. Annual Meeting (1976)

A Draft International Criminal Code, section on Illegal Weapons (1977),

printed at International Criminal Law, 4 Draft International Criminal Code

(M.C. Bassiouni ed., Netherlands 1980)

consultant to plaintiffs re: Rappenecker, ef al. v. Sea-Land Service, Inc., No.

691-717, Sup. Ct., San Francisco (1977) (settled for $388,000)

panel member, humanitarian intervention, International Studies Association

@0 A
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20.

21.

22,

23.

24,

25.

26.

27.

28,

29.

30.
31.

32.

33.

34.

35.

Annual Meeting (1978)

panel member, weapons of dubious legality, 72 Proceedings, American Society
of International Law 39-46, 48-49 (1978)

argued for plaintiffsin LAM. v. O.P.E.C., 477 F. Supp. 553 (C.D. Cal. 1979),
aff'd on other gds., 649 F.2d 1354 (9th Cir. 1981), cert. denied, 454 U.S. 1163
(1982)

testimony on Mexican oil spill before U.S, House Committee on Merchant
Marine and Fisheries, 96th Cong., 1st Sess. (1979), in Committee Print, Ser.
No. 96-19, at 242-258 (1980)

consultant to plaintiff re: East Europe Domestic Int'l Sales Corp. v. Terra, 610
F.2d 806 (2d Cir. 1979)

filed amicus brief for Human Rights Advocates, Int'l re: Narenji v. Civiletti,
617 ¥.2d 745 (D.C. Cir. 1979 & 1980), cert. denied, 446 U.S. 957 (1980)
consultant to plaintiffs in /n re Alien Children Education Litigation, 501 F.
Supp. 544 (S.D. Tex. 1980), companion case of Doe v. Plyler, 628 F.2d 448
(1980), aff'd, Plyler v. Doe, 457 U.S. 202 (1982)

remarks, 74 Proceedings, American Society of International Law 26, 80, 271
(1980)

paper delivered at the Fourth Sokol Colloquium, University of Virginia, on the
Unconstitutional Detention of Prisoners by the United States Under the
Exchange of Prisoner Treaties, in International Aspects of Criminal Law:
Enforcing United States Law in the World Community 204-227 (R. Lillich ed.
(1981)

lecture on legal aspects of terrorism, Continuing Education for Law
Enforcement, Military and Security Professionals, Houston, Nov. 18, 1980
comment, AForeign Affairs Are Foreign to Me,@ 1LL.A. International
Practitioner's Notebook 11 (June 1980)

remarks, 75 Proceedings, American Sociely of International Law 20,97 (1981)
paper, Litigating Human Rights Under U.S. Domestic Law, A.B.A. Human
Rights panel, Mid-year meeting, Houston (Feb. 8, 1981), printed at 4 Houston
Journal of International Law 137-148 (1982}, and 10 Human Rights 40-43, 56
(Winter 1982)

panel member, terrorism inside and outside armed conflict, American Branch
of the International Law Association (N.Y. City Bar Association 1981)
member of panels, National Security Claims and Minority Rights, and
International Human Rights in Domestic Courts, Lowenstein Symposium on
International Human Rights Law, Yale Law School (Apr. 16-18, 1982)
remarks, 76 Proceedings, American Society of International Law 263-264,265
(1982)

panel member, Applicability of Humanitarian Law in Internal Conflicts,
A.B.A. Law Professor Workshop, School of Law, University of Georgia (May
7-8, 1982), Conflicting Norms of Intervention: More Variables for the
Equation, printed at 13 Georgia Journal of International and Comparative
Law 305-312 (Supp. 1983); remarks, id at 233-234,320,411-412

11

Page 29 of 346



36.

37.

38.

39.

40.

41.

42,

43,

44,

45.

46.

47.

48.

49,

50.
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consultant, International Human Rights Law Group Brief'in the Inter-American
Court of Human Rights, In re Request for an Advisory Opinion Presented by
the Government of Peru (Sept. 1982)

comment, Incorporating Customary International Law in U.S. Jurisprudence,
LL.A. International Practitioner's Notebook 18-19 (Jan. 1983)
panel-workshop, Customary Norms Reflected in the 1977 Protocols to the
Geneva Conventions, regional meeting of the American Society of
International Law, Hawaii (Feb. 16-17, 1983)

reporter, Int'l Law Assoc. Commitiee on Armed Conflict, draft report on the
question of nuclear weapons (1983)

panel member, The Control of Violence in a Lebanese Context, 77
Proceedings, American Society of International Law 186-189, 191 (1983);
remarks, id. at 345, 406

comment, When Customary International Law Clashes With a Domestic
Statute, I.L.A. International Practitioner's Notebook 10-12 (July 1983)
speech, Application of International Human Rights Standards by United States
Courts, A.A.L.L. Institute on International Law and Business, University of
Texas (June 22, 1983), printed at 76 Law Library Journal 496-502 (1983)
paper, The Incorporation of Human Rights into Domestic Law, 11th World
Congress on Philosophy of Law and Social Philosophy, Helsinki, Finland
(Aug. 15-19, 1983), printed at Rechtstheorie--Juristische Logik, Rationalitat
und Irrationalitat im Recht 367-374 (Verlag Duncker & Humblot, Berlin
1985)

reporter, Int'l Law Assoc. Committee on Human Rights, Report on Human
Rights Law, the U.S. Constitution and Methods of Judicial Incorporation,
Proceedings 56-65 (1984)

panel member, The United Nations Charter and the Use of Force: Is Article
2(4) Sull Workable?, 78 Proceedings, American Society of International Law
92-94 (1984); remarks, id. at 102, 106-107, 360-361

consultant to plaintiffs in Siderman v. Republic of Argentina, U.S. Dist. Ct.,
C.D. Cal. 1985

help to plaintiffs in: Tel-Oren v. Libyan Arab Republic, cert. denied, 469 U.S.
811 (1985); Jean v. Nelson, 472 U.S. 846 (1985); Handel v. Artukovic, 601 F.
Supp. 1421 (C.D.Cal. 1985)

panel member, Jurisdiction in Human Rights Cases, 79 Proceedings, American
Society of International Law 362-366, 374,375,378 (1985); remarks, id. at 32,
123-124

paper, The [llegality of Apartheid and the Present Government of South Africa,
A.B.A. Seminar on the Legal Aspects of Apartheid, annual meeting of the
A.B.A., Washington, D.C. (July 6-7, 1985), printed at 131 Congressional
Record, no. 166, at S16855-S16857 (Dec. 4, 1985), extract reprinted at 11
International Law Perspective, no. 11, at 11-12 (Nov. 1985)

Draft Brief Concerning Claims to Foreign Sovereign Immunity and Human
Rights: Nonimmunity for Violations of International Law Under the FSIA, 8
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51.

52.

53.

54.

35.

56.

57.

38.

59.

60.

6l.

Houston Journal of International Law 49-73 (1985) (initial brief for the
American Society of International Law Human Rights Advocacy Interest
Group), cited in Amerada Hess Shipping Corp. v. Argentine Republic, 830 F.
2d 421, 428 (2d Cir. 1987)

panel member, Deterrence, Defense or Demilitarization, U of H International
Year of Peace Symposium (Feb. 27, 1986)

chair, panel on Forty Years After Nuremberg and the Tokyo Tribunals; chair,
panel on Human Rights: the 1966 Covenants Twenty Years Later, 80
Proceedings, American Society of International Law 56-7, 408 (1986); panel
member, Permissible Measures and Obligations for Qutside States and Internal
Peoples Toward Minority Rule in South Africa, id. at 318-20, 323-25; remarks,
id. at 68, 72, 230-31, 306, 425-26

participant, International Legal Conference on Anti-Semitism, Anti-Zionism
and the United Nations, New York University School of Law, April 13-15,
1986

pancl member, paper, Responding Lawfully to International Terrorism: The
Use of Force Abroad, regional meeting of the American Society of
Intermational Law, Whittier College of Law, Apri] 18, 1986, printed at 8
Whittier Law Review 711-733 (1986)

dinner speech, The Link Between Human Rights and Terrorism and Its
Implications Concerning the Law of State Responsibility, Conference on
Human Rights and Terrorism, regional meeting of the American Society of
International Law, University of Southern California Law Center, March 20,
1987, printed at 11 Hastings International and Comparative Law Review 41-
54 (1987)

paper, Extradition and United States Prosecution of the Achille Lauro Hostage-
Takers: Navigating the Hazards, Conference on State-Sponsored International
Terrorism, regional meeting of the American Society of International Law,
Vanderbilt University School of Law, March 27, 1987, printed at 20
Vanderbilt Journal of Transnational Law 235-257 (1987); remarks, id. at 346-
48, 354, 357-60, 362-63

chair and paper, Conference on Terrorism and the Law: Protecting Americans
Abroad, University of Connecticut School of Law, April 8, 1987, An
Introduction to and Commentary on Terrorism and the Law, printed at 19
Connecticut Law Review 697-749 (1987), extract reprinted at International
Law Anthology 243 (A. D'Amato ed. 1994)

panel member, International Human Rights and U.S. Courts: Might Congress
and Other Legislatures Nurture Needed Progress?, 81 Proceedings, American
Society of International Law 456-59, 465 (1987); remarks, id. at 39-40, 404
foreword, in Research Methods of International Custom in States' Practice (D.
Wade ed. 1987)

human rights classes for Central American refugees at CARECEN, Houston,
Texas, June 16 & 23, 1987

help to plaintiffs in DeNegri v. Republic of Chile, Civ. No. 8§6-3085 (D.D.C.
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62.

63.
64.

65.

66.

67.
63.

69.

70.

71.

72.

73.

74.

75.
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1987)

affidavit filed in Aidi v. Yaron, 672 F. Supp. 516 (D.D.C. 1987), addressed id.
at 519 n.4, reprinted at 5 The Palestine Yearbook of International Law 277-
286 (1989)

help to plaintiffs in Forti v. Suarez-Mason, 672 F. Supp. 1531 (N.D. Cal. 1987)
naticnal report, Alncorporating Human Rights Into Domestic Constitutional
Law.@ presented at Second World Congress, International Association of
Constitutional Law, Paris & Aix-en-Provence, France, Aug. 31 - Sept. 5, 1987
class on nature and sources of international law at University of St. Thomas,
Houston, Texas, Sept. 17, 1587

panel member, The U.S. Constitution and Human Rights, Amnesty
International-University of Houston Human Rights Week, University of
Houston, Sept. 30, 1987

chair, panel on the Bork nomination, University of Houston Law Center,
Octcber 6, 1987

prepared draft petition for World Habeas Corpus to the U.N. Commission on
Human Rights with respect to political prisoners in South Africa

panel member, Extraterritorial Jurisdiction Over Persecutors, Third Annual
International Conference on Holocaust and Human Rights Law, Boston
College Law School, April 11, 1988, printed at AUniversality and the
Responsibility to Enforce International Criminal Law: No U.S. Sanctuary for
Alleged Nazi War Criminals,@ 11 Houston Journal of International Law 337-
344 (1989) |

panel member, History of International Law, 82 Proceedings, American
Society of International Law 26-30,39-40 (1988); remarks, id. at 394,475-476
advice and commentary on portions of the Draft Convention on the Rights of
the Child, AHuman Dignity, Remedies, and Limitations in the Convention,@ in
Independent Commentary: United Nations Convention on the Rights of the
Child 54-56 (C. Cohen ed. 1988), reprinted at 7 New York Law School Journal
of Human Rights 116-122 (1989)

affidavit filed in 1988 in Linder, et af. v. Calero Portocarrero, et af., 747 F.
Supp. 1452 (S.D. Fla. 1990)

panel member, International Law Section, panel on Human Rights and U.S.
Foreign Policy, at A.A.L.S. Annual Meeting (1989), printed at Aln the Name of
Foreign Affairs,@ 1.1..A. International Practitioner's Notebook 13-16 (April
1989)

panel member, Genocide: The Convention, Domestic Laws and State
Responsibility, 83 Proceedings, American Society of International Law 316-
320, 329-332 (1589)

member, Mission of the International Commission of Jurists (Geneva) to Study
the Military Justice System in the West Bank and Gaza (June 25-July 9, 1989),
Report printed by the L.CJ. (Geneva 1989), reprinted at 14 Hastings
International and Comparative Law Review 1-66 (1990)
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76.

71.

78.

79.

80.

81.

82.

83.

84.

85.

panel member, The Role of International Law and Supervision in
Strengthening Democratic Transitions, regional meeting of the American
Society of International Law, Washington College of Law, American
University, March 9, 1990, printed at Alnternational Legal Standards
Concerning the Legitimacy of Governmental Power,@ 5 The American
University Journal of International Law and Policy 1063-1068 (1990)
chair, panel, Self-Determination and Intervention in Panama; chair, panel,
Extraterritorial Law Enforcement and the AReceipt@ and Trial of Noriega:
Toscanino and Beyond, 84 Proceedings, American Society of International
Law 182, 236 (1990) (on CSPAN)

comment, Food As A Weapon, [.L.A. International Practitioner's Notebook
22 (Feb. 1991)

panel member, Special Capitol Hill Session on AThe Gulf War: Collective
Security, War Powers and Laws of War@; panel member, ARights of Self-
Determination of Peoples in Established States: Southern Africa and the
Middle East,@ 85 Proceedings, American Society of International Law 13-16,
19-23, 25-26, 28-29, 551-553, 555-556, 560 (1991); remarks, id. at 100-101,
208-209

concurring and dissenting paper on the Universal Declaration of Human
Rights, Human Rights Committee, in Proceedings and Committee Reporits of
the American Branch of the 1L .A. 92-95 (1991-1992)

panel member, ADemocracy and Legitimacy: Is There an Emerging Duty to
Ensure a Democratic Government in General or Customary International
Law?,@ Joint Conference of the American Society of International
Law/Nederlandse Vereniging voor International Recht (July 4-6, 1991, The
Hague), printed at Contemporary International Law Issues: Sharing Pan-
European and American Perspectives 126-130, 139, 140, 178-179 (Holland
1991)

paper, Alnterpreting Our Constitution,@ annual meeting of the Policy Sciences
Center at Yale Law School (Oct. 18-20, 1991)

chair, panel, After the Gulf War: Critical Issues Regarding International
Criminal Law, Human Rights and Peace, at A.A.L.S. Annual Meeting (1992)
panel member, Alnternational War Crimes & the Gulf War@; panel member,
AShould/Can the U.S. Prosecute Nazi and Future War Criminals?@; panel
member, ACan the United States Assert Extraterritorial Jurisdiction Over
Terrorists and Drug Traffickers?,@ ILSA Regional Meeting, Albany Law
School, February 27-28, 1992 (on CSPAN)

participant (with prepared commentary) in the working group, International
Association of Penal Law & International Scientific and Professional Advisory
Council of the Crime Prevention and Criminal Justice Branch of the United
Nations meeting with certain members of the U.N. International Law
Commission on the 1.L.C.'s Draft Code of Crimes Against the Peace and
Security of Mankind and an International Criminal Court, Courmayeur, Italy,
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86.

7.

88.

39.

50.
91.

92.

93.

94.

95.

96.

97.

98.

99.
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March 25-28, 1992

panel member, International Human Rights in American Courts, 86
Proceedings, American Society of International Law 325-28,347, 348 (1992);
remarks, id. at 131-32, 602

participant in human rights class for lawyers and paralegals at CARECEN,
Houston, in connection with their investigative mission to El Salvador in May,
1992, as part of a U.N. inquiry into human rights violations

lecture on human rights and U.S. law to U.S. Dep't of Justice LN.S. class for
Asylum Trainees, Dallas, Texas, May 5, 1992

participant and Rapporteur for the Session on the Legal Dimension, World
Conference on the Establishment of an International Criminal Tribunal to
Enforce International Criminal Law and Human Rights, Siracusa, Italy (Dec. 2-
5, 1992), a Satellite Conference to the 1993 UN. World Human Rights
Conference

entry on AMayaguez: Capture,@ in Encyclopedia of the American Presidency
(L. Levy & L. Fisher eds., Simon & Schuster 1993)

chair, panel, Litigating and Judging International Law Claims in the 1990s, at
A.AL.S. Annual Meeting (1993)

panel member, DePaul College of Law, February 25, 1993, printed at
AAvoiding 'Fraudulent' Executive Policy: Analysis of Non-Self-Execution of
the Covenant on Civil and Political Rights,@ 42 DePaul Law Review 1257-
1285 (1993)

Reporter, The U.S. Constitution and Judicial Competence to Incorporate
International Law, in American Branch of the [.LL.A. Report of the Committee
on International Law in Domestic Courts (1993)

panel member, UHLC Federalist Society panel on the Convention on the
Elimination of All Forms of Discrimination Against Women, University of
Houston, March 10, 1993

panel member, St. John's School of Law, March 12, 1993, printed at AAfter
Alvarez-Machain: Abductions, Standing, Denials of Justice, and Unaddressed
Human Rights Claims,@ 67 St. John's Law Review 551-580 (1993)

panel member, Perspectives on War Crimes in Yugoslavia, Marshall-Wythe
School of Law, William and Mary, March 30, 1993

panel member, An Overview of Applicable Legal Systems: International
Criminal Law, Humanitarian Law and Human Rights Law, The Eleanor
Rocsevelt Institute for Justice and Peace Workshop on Yugoslavia and
Beyond, April 3, 1993, regional meeting of the American Society of
International Law in Washington, D.C., printed at AApplicability of
International Criminal Laws to Events in the Former Yugoslavia,@ 9 The
American University Journal of International Law and Policy 499-523 (1994)
remarks, 87 Proceedings, American Society of International Law 222,243-44
(1993)

Reporter, Resolution on Congressional Legislation Concerning Transnational
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100.

101.

102,

103.

104.

105.

106.

107.

108.

109.

110.

111.

112.

Abductions, American Branch of the L.L.A., Human Rights Committee, June 8,
1993, printed at Proceedings, American Branch of the I L.A. 65-66 (1993-
1994)

speech on Sovereign Immunity at I.C.A. Certification Course for International
Arbitrators, Houston, June 12, 1993

speech on State Sponsored Abductions for Trial, during a conference at the
Permanent Mission of Mexico to the United Nations, June 24, 1993,
cosponsored by the New York Regional Committee of the ASIL, with a draft
Declaration on Principles of International Law Concerning State Sponsored
Abductions (draft printed at 67 St. John's Law Review 579-580 (1993))
affidavit filed in Jane Doe I & Jane Doe Il v. Radovan Karadzic, (S.D.N.Y.
1993)

AResponse to President's Notes on Missile Attack on Baghdad,@ ASIL
Newsletter, Sept. - Oct. 1993, at 4

an Advocate and Counsel for Applicant in Case Concerning Application of the
Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)),
International Court of Justice (1993-1994)

commentary prepared for Senator Christopher Dodd on the U.N. Draft Statute
for an International Criminal Tribunal (Nov. 1993), printed at 140
Congressional Record No. 2, at S107-S109 (Jan. 26, 1994)

pane] member, The Significance and Determination of Customary International
Human Rights Law, University of Georgia School of Law, March 4, 1994,
printed at AThe Complex Nature, Sources and Evidences of Customary Human
Rights,@ 25 Georgia Journal of International and Comparative Law 147-164
(1995/96)

paper, APeace-Making and Security Council Powers: Bosnia-Herzegovina
Raises International and Constitutional Questions,@ presented at Conference
on the U.S. Role in U.N. Peacekeeping Missions, Southern Illinois University
School of Law, March 25, 1994, printed at 19 Southern Illinois University Law
Journal 131-151 (1994)

panel member, Prosecuting and Defending Violations of Genocide and
Humanitarian Law: The International Tribunal for the Former Yugoslavia, 88
Proceedings, American Society of International Law 241-243, 254-255, 257
(1994); remarks, id. at 172, 347, 437, 481

participant on InterAmicus brief before the Supreme Court of Canada on a
rehearing of Her Majesty the Queen v. Imre Finta (1994)

expert testimony before Canadian Immigration and Refugee Board re: In re
Mahmoud M. Isa Mohammed, June 30, 1994, Toronto

help to plaintiffs in Smith v. The Socialist People's Libyan Arab Jamahiriya, et
al., C.A. No. 93-2568 (D.D.C))

prepared Law Professors’ Amici Brief in Kadic, et al. v. Karadzic, No. 94-9069
(2d Cir. 1994) (70 F.3d 232 (2d Cir. 1995), cert. denied, 518 U.S. 1005 (1996))
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113.

114,

115.

116.

117.

118.

119.

120.

121.

122.

123.

124,

125.

participated in Law Professors' Amici Brief on petition for a Writ of Certiorari
in Princz v. Federal Republic of Germany, No. 94-909 (1994)
panel member, The Role of the United Nations in the Maintenance of Peace,
University of Georgia School of Law, March 3, 1995, printed at AU.N. Peace
and Security Powers and Related Presidential Powers,@ 26 Georgia Journal of
International and Comparative Law 15-28 (1996)
panel member, 1945-1995: Critical Perspectives on the Nuremberg Trials and
State Accountability, New York Law School, April 4, 1995, printed at
AThreats to Accountability After Nuremberg: Crimes Against Humanity,
Leader Responsibility and National Fora,@ 12 New York Law School Journal
of Human Rights 547-569 (1995), cited in The Prosecutor v. Akayesu, ICTR-
96-4-T (2 Sept. 1998), at para. 566

remarks, 89 Proceedings, American Society of International Law 289,310-311,
360 (1995)
essay, (Global Treaties Demand War Criminals= Arrest, The National Law
Journal, March 11, 1996, at A18, col. 3, reprinted in expanded version in ASIL
International Criminal Law Interest Group Newsletter no.1, at 6-7 (1996)
expert testimony in the Federal Court of Canada, In the Matter of M. Suresh,
DES-3-95, March 19, 1996, Toronto
remarks, 90 Proceedings, American Society of International Law 273, 544,
611 (1996)
visiting lectures on international law and the domestic legal process at the
Mexican Ministry of Foreign Relations (Polanco and Tlatelolco), the Instituto
Matias Romero de Estudios Diplomaticos, and the Universidad Nacional
Autonoma de Mexico, Mexico City, May 20-21, 1996
presentations on international criminal law, Institute of the American
Association of Law Libraries, Contemporary Practice of Public International
Law, Indiana University, Bloomington, July 18, 1996, paper, International
Criminal Law: Introductory Themes, in Contemporary Practice of Public
International Law 165-188 (E.G. Schaffer & R. Snyder eds. 1997)
chair, panel, International Human Rights and Humanitarian Law After

Bosnia, annual meeting of the International Law Association, New

York, Nov.1, 1996
paper, Alt=s No Defense: Nullum Crimen, International Crime and the
Gingerbread Man,@ Albany Law School, November 7, 1996, printed at 60
Albany Law Review 657-679 (1997), extract reprinted at The International
Criminal Court, 13 Nouvelles Estudes Penales 275-288 (1997) and 25 Denver
Journal of International Law and Policy 321-332 (1997)
chair, panel, Effectuating International Criminal Law through International and
Domestic Fora: Realities, Needs and Prospects, annual meeting of the
American Society of International Law, April 11, 1997, printed at 91
Proceedings, American Society of International Law 259 (1997)
paper, ADomestic Influence of the International Court of Justice,@ University
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126.

127.
128.
129.

130.

131.

132.

133.

134.

135.
136.
137.

138.

139.

of Denver College of Law, April 19, 1997, printed at 26 Denver Journal of
International Law and Policy 787-805 (1999)

organized special networking session on Affirmative Action, International Law
and Law School Admissions, annual meeting of the Association of American
Law Schools, Jan. 9, 1998

affidavit filed in United States v. Corey, Cr. No. 96-01019 DAE (D. Haw.
1998)

affidavit filed in United States v. Haywood, No. 97-945-CR-MOORE (S.D.
Fla. 1998)

moderator, Third Annual Houston Law Review Frankel Lecture panel on
Obedience to International Law, April 9, 1998

panel member, paper, AThe Permissibility of Affirmative Action in Higher
Education Under Human Rights Law,@ CUNY School of Law, May 2, 1998,
printed at 3 New York City Law Review 91-103 (1998)

revised the Am. Branch, IL.L.A. Committee on a Permanent International
Criminal Court Draft Statute for the ICC sections on crimes, leader
responsibility, and superior orders (May 1998), printed at 13 ter Nouvelles
Etudes Penales 4-24 (1998)

prepared portions of plaintiffs=-respondents= brief in Dubai Petroleum
Company, et al. v. Kazi, et al., before the Texas Supreme Court (May 18,
1998), and argued before the Court, Sept. 10, 1998B8-0 decision reported at 12
S.W.3d 71 (Tex. 2000)

panel member and moderator, panels on International Humanitarian Law,
Third Pan-European International Relations Conference and Meeting with the
International Studies Association, Vienna, Austria, Sept. 18-19, 1998; ACrimes
Within the Limited Jurisdiction of the International Criminal Court,@ printed at
International Humanitarian Law: Origins and Prospects (J. Carey & R.J.
Pritchard eds. 2002)

speech, Human Rights Treaties in the U.S., UNA-USA United Nations Day
celebration, Oct. 24, 1998, Albuquerque, New Mexico

speech, Use of the U.N. Charter, the Universal Declaration, and Human Rights
Treaties as Law of the United States, UNA-USA and Southern Illinois
University 1J.N. Day celebration, Nov. 2, 1998

chair, panel, The 50th Anniversary of the Genocide Convention, annual
meeting of the American Branch of the International Law Association, New
York, Nov. 14, 1998

United Nations Consultative Expert Group meeting on International Norms and
Standards Relating to Disability, U.C. Berkeley School of Law, Dec. 8-12,
1998, Report of the Expert Group located at
www.un.org/esa/socdev/disberk(.htm

moderator, Coif Lecture and Conference on Legal Responses to International
Terrorism, University of Houston, March 12, 1999

speech, Incorporation of International Law, Cornell Law School, March 16,
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140.

141.

142,

143.

144,

145.

146.

147.

148.

149.

150,

151.

152,

153.

154,

153.

1999
panel member, International Criminal Court: Views from Rome, annual
meeting of the American Society of International Law, March 25, 1999,

remarks in 93 Proceedings, American Society of International Law 73-74
(1999)
short essay, NATO=s Use of Force in Yugoslavia, 33 UN. Law Reports no. 9, at 114-16 (J.
Carey ed. May 1999}, also at 2 Translex, Transnational Law Exchange, special supp. 2-3 (May
1999)
participant re: Report on Proposed Guiding Principles for Combating Impunity for International
Crimes (1999)
participant in creation of Draft Provisions for an International Protocol on Rights of Persons
With Disabilities, Human Rights Committee, American Branch, International Law Association,
June 1999Brevised as Draft Convention on Rights of Persons With Disabilities, March, 2000
speaker, laws of armed conflict, genocide, and Kosovo, American Red Cross, Austin, Texas,
May 24, 1999
panel member, United Nations International Meeting on the Convening of a Conference on
Measures to Enforce the Geneva Conventions in the Occupied Palestinian Territory, Cairo,
Egypt, June 14-15, 1999; paper AApplicability of Geneva Law and Other Laws of Armed
Conflict to Protection of Civilians in the West Bank, Gaza and East Jerusalem,@ extracts
printed in UN Press Release GA/PAL/806 (June 1999} and 33 U N. Law Reports no. 11, at
163-164 (1 July 1999)
lectures and seminar, Protection of Civilians in Times of Armed Conflict, 27™ Annual Session:
The Law of Armed Conflict, Institute of International Public Law and International Relations,
at Aristotle University, Thessaloniki, Greece, Sept. 13-17, 1999, to be printed in the Institute=s
Thesaurus Acroasium (2000); speech on NATO and Intervention in Kosovo, at the U.S.
Consulate, Thessaloniki, Greece, Sept. 16, 1999
guest editorial, Questions Concerning the Final Report to the Prosecutor Regarding NATO
Bombings, 34 UN. Law Reports no. 11, at 132-134 (1 July 2000)
keynote speech, International Law as Law of the United States: Trends and Prospects, Japanese
American Society for Legal Studies symposium, Sept. 17, 2000, University of Tokyo, Japan,
printed in Japanese at Jourrnal of the Japanese American Society for Legal Studies 13-38
(2001), reprinted in English at 2 Chinese Journal of International Law 615-646 (2002)
speech, Problematic U.S. Sanctions Efforts in Response to Genocide, Crimes Against
Humanity, War Crimes, and Other Human Rights Violations, Sept. 18, 2000, Waseda
University, Japan, printed at 3 (2000) Waseda Proceedings of Comparative Law 95-119 (2001)
speech, Sept. 22, 2000, Law Faculty Colloquium, University of Tokyo, Japan
pane! member, Economic and International Institutions, and discussion leader, AALS
Workshop on Human Rights, Washington, D.C., Oct. 28, 2000
paper, Universal Jurisdiction, Universal Responsibility, and Related Principles of International
Law, Princeton Project on Universal Jurisdiction, Princeton University, Nov. 9-11, 2000,
printed at (Princeton University Press 2001)
key note speech, U.S. Dep=t of State sponsored conference with the Iraqi National Congress on
Transiticnal Justice and the Practical Application of Human Rights Advocacy in Iraq, London,
England, March 23-24, 2001
panel member, The U.S. Lawyer-Statesman at Times of Crisis: Francis Lieber, and panel
member, Universal Jurisdiction Under International Criminal Law: Trends and Prospects,
annual meeting of the American Society of International Law, Washington, D.C., April 6-7,
2001, first paper printed at 95 Proceedings, American Society of International Law 112-115
(2001)
panel member, Transnational Corporations and Human Rights in Africa, A.B.A. Section of
International Law and Practice meeting, Washington, D.C., April 27, 2001
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156.

157.

158.

159.

160.

161.

162.

163.

164,

165,

166.

167.

168.

169.

170.

171.

172.

173.

174.

175.

panel member, Addressing Violations of International Law by Non-State Actors, annual
meeting of the American Branch of the International Law Association, New York, Oct. 27,
2001; paper ASanctions Against Non-State Actors for Violations of International Law,@ printed
at 8 ILSA Journal of International & Comparative Law 417-429 (2002)

panel member, paper, AThe Right to Life in Human Rights Law and the Law of War,@
University of Saskatchewan College of Law, Nov. 3, 2001, printed at 65 Saskarchewan Law
Review 411-425 (2002)

presenter, National Workshop for District Judges 11, sponsored by the Federal Judicial Center,
San Diego, California, Dec. 3-5, 2001

panel member, Use of Force in the Aftermath of September 11", Cornell Law School, Feb. 14,
2002; paper AUse of Armed Force Against Terrorists in Afghanistan, Iraq, and Beyond,@
printed at 35 Cornell International Law Journal 533-557 (2002)

panel member, Inside the International Criminal Court, University of Houston Law Center, Feb.
22,2002

panel member, The Definition of Aggression and the ICC, and moderator, panel on The Judicial
Response to Terror, annual meeting of the American Society of International Law, Washington,
D.C., March 15, 2002, remarks printed at 96 Proceedings, American Society of International
Law 190-92, 250 (2002)

speech on antiterrorism military commissions, Penn State University Dickinson School of Law,
March 28, 2002

prepared Memorandum Amicus Curiae of Law Professors in United States v. John Walker
Lindh, 212 F. Supp.2d 541 (E.D. Va. 2002)

affidavit filed in Jane Doe I, Jane Doe 11, Petit, ef al, v. Liu Qi, ef al., F. Supp.2d (N.D. Cal.
2002)

affidavit prepared in People of the State of California v. Romero Vasquez, Sup. Ct., Santa
Barbara, July 2002

participated in Amici brief, Habib v, Bush (No. 02-5284), decided with Odah v. United States,
321 ¥.3d 1134 (D.C. Cir. 2003)

lecture, Use of Military Force Against Iraq, Coférence D=Actualité, University of Paris X,
France, Nov. 12, 2002

panel member, Detention and Due Process Under International Law, Conference on Terrorism
and the Military: International Legal Implications, Societe Internationale de Droit Militaire et
de Droit de la Guetre, sponsored by the Netherlands Ministry of Defense, The Hague,
Netherlands, Nov. 14-15, 2002, paper printed at Terrorism and the Military: International Legal
Implications 181-196 (W.P. Heere ed. 2003)

co-speaker, Civil Liberties: From Nuremberg to Houston, Holocaust Museum Houston, Nov,
19,2002

panel member, 9-11 and Its Aftermath, International Law Weekend West, at Loyola Law
School, Los Angeles, Feb. 7, 2003

pane! member, symposium on The Judiciary and the War on Terror, at Tulane University
School of Law, Feb, 21, 2003

presenter, CLE program of the Louisiana Trial Lawyers Association on 9/11: the War at Home,
Civil Rights and Civi! Liberties in the U.S. Post 9/11, at Loyola University School of Law, Mar.
21, 2003

pane! member, Legal Responses to Tetrorism: Security, Prosecution and Rights, annual meeting
of the American Society of International Law, Apr. 3, 2003, paper ADetention, Judicial Review
of Detention, and Due Process During Prosecution, 97 Proceedings, American Society of
International Law 13-18 (2003)

prepared Memorandum Amicus Curiae of Law Professors in Padilla v. Rumsfeld,

Second Circuit Court of Appeals (July 2003}

panel member, International Terrorism and International and European Criminal Law, Hague
Joint Conference on Contemporary Issues of International Law - 2003, The Hague,
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176.

177.

178.

179.

180.

181.

182.

183.

184.

185,

186.

187.

188.

Netherlands, Jul. 5, 2003; paper, Alnternational Law Concerning Domestic

Prosecutions of al Qaeda Attacks,@ From Government to Governance 360-369
(2003)

panel member, International Conference on the United Nations and Taiwan, New York, N.Y.,
Sept. 3, 2003, paper, AU.N. Principles in Theory and Practice: Time for Taiwanese Self-
Deterrination to Ripen into More Widely Recognized Statehood Siatus and Membership in the
U.N.2.@ to be printed in a book

panel member, International Criminal Justice and Asia, Japanese Society of International Law
International Symposium, Unity in Diversity: Asian Perspectives on International Law in the
21" Century, Nagoya, Japan, Oct. 11-12, 2003, paper, AU.S. Schizophrenia With Respect to
Prosecution of Core International Crimes,@ to be published in a book; updated version at
Japanese Society of International Law Journal (2004)

panel member, History of International Tribunals, IL.SA Conference on International Criminal
Law; The Expansion of Individual Rights and Responsibilities for Human Rights Vielations,
Lovola Law School, New Orleans, Oct. 18, 2003, paper, ASelective History of International
Tribunals and Efforts Prior to Nuremberg,@ printed in 10 /LSA Jowrnal of International &
Comparative Law 207-213 (2004)

panel member, Civil Libertijes and the War on Terrorism, Conference on International Justice,
Wayne State University Law School, Oct. 27, 2003, paper, AAfler 9/11, >No Neutral Ground=
With Respect to Human Rights: Executive Claims and Actions of Special Concern and
International Law Regarding the Disappearance of Detainces,@ to be printed in 50 Wayne Law
Review (2004)

panel member, International Law panel, Symposium: Do We Need a New Legal Regime After
September 11™?, University of Notre Dame Law School, Dec. 5, 2003, paper APost 9/11
Overreaction and Fallacies Regarding War and Defense, Guantanamo, the Status of Persons,
Treatment, Judicial Review of Detention, and Due Process in Military Commissions,@ to be
printed in 79 Notre Dame Law Review 1335-1364 (2004)

panel member, panel on Contempotrary Trends in International Human Rights, and
Implementation of Human Rights Domestically, International Human Rights Roundtable,
Taipei, Taiwan, Dec. 10, 2003, and suggestions concerning the draft Human Rights Act and the
laws concerning Taiwan=s Human Rights Commission; meeting with President Chen Dec. 11,
2003

panel member, The New Architecture of International Law After Iraq, annual meeting of the
Association of American Law Schools, Atlanta, Georgia, Jan, 4, 2004, paper AThe U.S. as
Occupying Power Over Portions of Iraq and Special Responsibilities,@ printed in 27 Suffoik
Transnational Law Review 1 (2004)

panel member, International Tort Litigation, International Law Section of the State Bar of
Texas, Feb, 27, 2004

moderator, Conference on Civil Litigation of International Law Violations in U.S. Courts,
University of Houston Law Center, Mar. 1, 2004

panel member, Non-State Actors and the Contemporary Legal Order, University of Michigan
Law School, Mar. 20, 2004, paper AThe Reality of Private Rights, Duties, and Participation in
the International Legal Process@ to be printed in 25 Michigan Journal of International Law
(2004)

helped prepare Brief of Amici Curiae International Law Professors in Hamdi v. Rumsfeld,
Supreme Court of the United States, Feb. 23, 2004

prepared Brief of Amici Curiae International Law Professors in Rumsfeld v. Padilla, Supreme
Court of the United States, April 2004

on-line essay AAbuse of [raqi Detainees at Abu Ghraib: Will Prosecution and Cashiering of a
Few Soldiers Comply with International Law?,@ available at
http://jurist.law. pitt. edu/forum/paust ! .php and reprinted on-line at www.nimj.org/commeitary
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189.  on-line essay AThe Common Plan to Violate the Geneva Conventions,@ available at
http.//jurist.law.pitt.edu/forum/paust2.php

190.  panel member, Terrorism as an International Crime, Conference on International Cooperation
and Counterterrorism, Universita Degli Studi di Trento, Italy, May 27-28, 2004
191. panel member, Military Commissions, Conference on International Law Challenges: Homeland

Security and Combating Terrorism, U.S. Naval War College, June 24, 2004

Other Activities

Fulbright lectures, University of Leiden, the Netherlands, June 12-13, 1979

Fulbright lectures, University of Florence, Italy, March 26-27, 1979

Faculty Advisor, Houston Journal of International Law (since its inception, 1978 - )

Board of Editors, on-line Intzrnational Law Journal (2003- )

Board of Advisors, Austrian Journal of Public and Imernational Law (1990 - )

U.S. Dep't of State Scholar-Diplomat Seminars (1973 & 1975)

National War College Conference on the Law of War (Dec. 1974)

Judge, 1972, 1978, 1980, 1981, 1985 ASIL Regional Jessup International Moot Court; Memorial Judge, 1986
ASIL Jessup Regional International Moot Court; Judge, 1996 ASIL Quarterfinals; Judge, 1998 ASIL
rounds and Quarterfinals; Judge, 2001 ASIL Regional International Moot Court, final round; Judge,
2001 ASIL World final round; Judge, 2002 ASIL Regional International Moot Court, final round; Judge,

2003 ASIL Regional Internationat Moot Court, final round; Judge, 2004 ASIL Regional International
Moot Court, final round

Research and writing for J.L. Paust & R. Upp, Business Law (West Publishing, 1sted.  1969) (in4thed. 1984)
Interviews: several local, national, and international television (including CNN, CNN Int=1), radio (including
NPR), and newspaper interviews over the years

Summer Teaching:

University of Houston (1978) (1980) (1982) (1986)
International Legal Studies, Salzburg, Austria (1979)

Other Teaching:
International Legal Studies, Salzburg, Austria (1978)

(short course on U.S, Contracts Law for European attorneys)
guest lectures, UTH Graduate School of Social Work (1994, 1995)

Faculty Committees:

Graduate Legal Studies (1995-1996, 1997- ), Chair (2001- 2003); Promotion and Tenure (2003 - );
Faculty Appointments (2001- ); Executive Committee (1998-2000); Library (2000-2001);
Admissions (1996); Promotion & Tenure (1994-1995); Faculty Development (1993-1994);
Educational Policies Committee (1994); Self-Study (1991-1992); Chair Subcommittee,
Personnel (1990-1992), First Year (1991-1993); Admissions (1987-1991); Graduate Studies
(1987-1988); Leave Committee (1989-1990); Curriculum (1985-1986); Self-Study & Planning
(1985-1986 & 1991-1992); Personnel (1983-1985); Promotion & Tenure (1981-1983);
previously: Curriculum; Chair, Library; Chair, Library-sub-committee on faculty teaching and
research

University Faculty Senate (1994); University Limited Grants Committee (1993-1994);
University Research Council (1983-1986)

Co-Director, International Law Institute

Member:
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American Society of International Law
Executive (President=s) Committee (1990-1991)
Executive Council (1989-1992)
Organizing Committee: Joint Conference of the ASIL and the Netherlands Society of
Interational Law (1991)
Annual Meeting Program Committee (1985-1986, 1989)
Program Chair (1988-1989)
Human Rights Advocacy Interest Group (founding member, 1985- )
International Criminal Law Interest Group (founding member, 1992- )
Co-Chair (1992- )
Lieber Society on the Law of Armed Conflict
Executive Committee (2004- )
Working Group on International Terrorism (1975-1977)
American Branch, International Law Association
Working Group on U.S. Ratification of Geneva Weapons Protocol (1980-1982)
Working Group on U.S. Ratification of Geneva Protocols (1979-1980)
Committee on Human Rights (1983- )
Committee on International Law in Domestic Courts (1992-1999)
Commiittee on a Permanent International Criminal Court (1996-1999)
Committee on International Terrorism (1983-1990)
Committee on Armed Conflict (1978-1983)
American Bar Association, Section on International Law
Committee on International Law and the Use of Force (1975-1978)
Chair (1975-1978)
Human Rights Committee {1974}
Task Force on Teaching International Criminal Law (1993-1994)
Task Force on Proposed Protocols of Evidence and Procedure for Future War
Crimes Tribunals (1994-1996)
American Section, Association Internationale de Droit Penal
Board of Director (1993- )
Association of American Law Schools
Chair, Section on International Law (1991-1993)
Chair-clect, Section on International Law (1990)
Secretary, Section on International Law (1989)
executive committee, Section on International Law (1982-1985, 1987, 2001, 2003,
2004)
nominating committee, Section on International Law (1980)
Center for Human Rights and Constitutional Law
Legal Advisory Committee, South Africa Constitution
Watch Commission (1991-1992)
Human Rights Advocates, International, Board of Directors (1979- )
Human Rights Law Group
Co-Director, Houston Affiliate (1980-1984)
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Independent Commission on Respect for International Law (1985-1988)
Legal Scholars for Human Rights (Venice, Italy)
Advisory Board

Transnational Publishers Advisory Board for the International and Comparative Law Series
(2000-)

United Nations Association-USA
Board of Directors, Houston Chapter (1978-1981)

adviser on Houston Area Model U.N. 1.C.1. program for high school students (since its
inception, 1980-1995) and resource speaker most years

International Arbitrator

Panel Member, International Centers for Arbitration
I.C.A. Certification Course for International Arbitrators (May-June 1993)

Admitted to the Bar

Supreme Court of California (1969)

Federal District Court, Central District of California (1969)

United States Court of Military Appeals (1969)

United States Court of Appeals for the District of Columbia (1980)
United States Court of Appeals for the Fifth Circuit (1998)

United States Court of Appeals for the Seventh Circuit (2003)
United States Supreme Court (1980)

International Court of Justice (1994) (see misc. #104)
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)
UNITED STATES OF AMERICA )
} DEFENSE MOTION -
) THE ENTIRE COMMISSION
v ) TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 26
)
DAVID HICKS ) (Tim McCormack)
)

29 October 2004

The Defense previously requested that name of witness be produced. The request was denied by the
Presiding Officer under the provisions of Military Commission Order 1, section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory
D26, in making its determination.

a. Motion by the defense requesting Mr. McCormack.

b. Decision of the Presiding Officer denying the witness.
¢. The government response to D26, if any.

By:

M.D. MORI
Major, U.S. Marine Corps

Review Exhibit 3 ?

Page ’ of ,
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NOTE: The Detailed Defense Counsel
advises this witness request is a substitute
for the one filed 8 Oct 04. APO. (D26)

)

UNITED STATES OF AMERICA )
) DEFENSE REQUEST FOR
) WITNESS

v )

) (Professor Tim McCormack)
)

DAVID M. HICKS )} 8 October 2004
) (Supplement 26 Oct 04)

The Defense in the case of the United States v. David M. Hicks requests the following witness for the

01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense
states:

1. Witness information:
Professor Tim McCormack (Australian National)
Australian Red Cross Professor of International Humanitarian Law
Faculty of Law, University of Melbourne
Victoria 3010
Australia

Office Phorne: 61-3-8344-6595
Office Fax: 61-3-8344-0054
t.meccormack@unimelb.edu.au

2. Need for translator: None

3. Synopsis of testimony: (Supplement) It is anticipated the Mr. McCormack will testify as an expert
in international humanitarian law (law of war), including but not limited to, the following:

Mr. McCormack will testify that Charges 2 and 3 the government has filed against Mr. Hicks
do not represent violations of the law of war or offenses triable by military commission, and therefore
would be dismissed. He will testify that the U.S. is not involved in an international armed conflict with
al Qaida, and that the LOAC does not apply to military operations against al Qaida. He will explain
that an international armed conflict did not begin until 7 Oct 04 when the U.S. began military
operations against the Taliban government and ended when the Karzi government took power.

Specifically relating to Charge 2, he will explain that the law of war protects certain people
from attack during an armzd conflict and prohibit certain means and methods from being employed
during an armed conflict. He will describe what conditions must occur before a solider may be
protected under the law of war such as when a solider is wounded or surrenders. He will testify that
these principles invalidate the charge of murder by an unprivileged belligerent.

He will testify that under U.S. and Australian law, Mr. Hicks had no duty of allegiance to the
U.S., or any coalition partner. He will testify that Mr. Hicks could not, therefore be guilty of “aiding

D26 Motion (Hicks), Page 1 of 2
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the enemy.” He will further testify that Australian law imposed no duty of allegiance on Mr. Hicks
during his time in Afghanistan as if relates to the armed conflict in Afghanistan. He will explain that
Australia did have a similar offense to the UCMIJ offense of aiding the enemy. Yet, the Australian law
did not apply to Mr. Hicks. He will describe the Australian crime of treason and describe how that
offense was not violated by Mr. Hicks conduct. He will further testify that Mr. Hicks did not violate
Australian law through his conduct in Afghanistan. He will testify that the charge of aiding the enemy
does not state an offense against Mr. Hicks because he did not have any allegiance to the United States.

He will further testify that the charges against Mr. Hicks should be altered to reflect only
conduct of Mr. Hicks during the international armed conflict between the U.S. and the former Taliban
regime in Afghanistan. He will describe how an armed conflict is defined under the laws of war and
when the laws of war become operable. In the case of the conflict in Afghanistan, he will relate that the
laws of wars became operable on 7 October 2001. He will opine that the commission only has

jurisdiction over events that took place between 7 October 2001 and the end of the international armed
conflict.

4. Source of knowledge: | have spoken to him previously.

5. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1
November 2004,

6. Reasonable availability of witness: Mr. McCormack says he is available and willing to come to
GTMO for the hearing

8. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate
the commission on relevant areas of law, some of which will include opinion. Further, a stipulation of
expected testimony would take away the commission’s apportunity to question this witness regarding
complex issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and
opinions the witness will testify about are in direct contravention of opinions the prosecution has cited
in its responses to defense motions. Alternatives to testimony such as written opinions, briefs,
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the
complex concepts of LOAC and its application to Mr. Hicks’ continued detention, trial by military
commission for certain offenses, the implications of the existence of an armed conflict with al Qaida
and/or the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would
deprive the commission of the important opportunity to question Mr. McCormack regarding the topics
on which he would testify, and others topics in to which the commission desired to inquire.

9. Is the witness cumulative with other witnesses: No.

10. Attachments: CV of Professor Tim McCormack

By:

M.D. MORI
Major, U.S. Marine Corps

D26 Motion (Hicks), Page 2 of 2
Page 46 of 346



CURRICULUM VITAE

Timothy L.H. McCormack

PERSONAL DETAILS:

Full Name: Timothy Lloyd Hearnden McCormack

Current Appointments: Foundation Australian Red Cross Professor
of International Humanitarian Law
University of Melbourne Law School

Foundation Director, Asia-Pacific Centre for
Military Law
University of Melbourne Law School

Director of Studies, Graduate Program in
Military Law and Graduate Program in
International Law

University of Melbourne Law School

Amicus Curiae on International Law Matters
to the Judges of Trial Chamber Il of the
International Criminal Tribunal for the
Former Yugoslavia for the trial of Slobodan
Milo3evi¢

Contact Details: Faculty of Law

University of Melbourne
Vic. 3010 -
Australia

Tel: +61-3-8344 6595
Fax: +61-3-8344 0054

email: t. meccormack@unimelb.edu.au

ACADEMIC QUALIFICATIONS:
Ph.D., Monash University, 1990. Title of thesis: ‘Israel’'s Bombing of the Iraqi
Nuclear Reactor and Self-Defence in International Law’

LL.B. with Second Class (Upper Division} Honours, University of Tasmania,
1982.

CV of Tim McCormick as part of D26 (Hicks), Page 1 of 14
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HONOURS and AWARDS:

Mar 2003

Nov 2001

Nov 1988

Aug 1980

University of Tasmania Foundation Distinguished
Graduate Award for QOutstanding Achievement Since
Graduation;

Australian Red Cross Volunteer Medal for Outstandin

Service to the Organisation as Chair of the Nationa
Advisory Committee on International Humanitarian
Law and as National Vice President;

Inaugural Australian Recipient of the Golda Meir

Postdoctoral Fellowship to the Hebrew University of
Jerusalem;

University of Tasmania Half Blue in Athletics.

ACADEMIC and PROFESSIONAL APPOINTMENTS:

Sep 2003 - Jan 2004 Visiting Professor, The University of Tasmania Law

Feb 2003

Nov 2002 - present

Aug 2002 - present

July 2002 - present

June 2002 - present

July 2001 - present

Jun 2000 - present

Nov 99 - Nov 02

Jan 1999 - present
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School, Hobart, Tasmania;

Visiting Professor, University of Virginia Law School,
Charlottesville, Virginia;

Amicus Curize on International Law matters to Trial
Chamber III of the Intermnational Criminal Tribunal for

the Former Yugoslavia in the trial of Slobodan
MiloZevié;

Senior Academic Fellow, Ridley College, The University
of Melbourne;

International Advisory Board Member, Institute for
International Law of Peace and Armed Conflict, Ruhr
Universitéit, Bochum, Germany;

International Advisory Board Member, CONCORD
Centre, Law School, The College of Management
Academic Studies, Rishon LeZion, Israel;

Foundation Director, Asia-Pacific Centre for Military
Law, The University of Melbourne;

Director of Studies, Graduate Program in Military Law,
The University of Melbourne;

Vice-President, Australian Red Cross;
Member, Australian Foreign Minister's National

Consultative Group on a Verification Protocol for the
Biological Weapons Convention;
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Jan 1998 - present Member, Australian Foreign Minister's National
Consultative Committee on Peace and Disarmament;

Jan 1997 - Dec 1999 Associate Dean - Research, Faculty of Law, The

University
Jan 2002 - Dec 2002 of Melbourne

Aug 1996 - present Foundation Australian Red Cross Professor of
International Humanitarian Law, The University of
Melbourne;

Jan 1995 - present  Director of Studies, Graduate Program in International
Law, The University of Melbourne;

April 1994 - Nov 02 Chair, Australian Red Cross National Advisory
Committee on International Humanitarian Law;

Jan 1994 Visiting Scholar, Faculty of Law, The Hebrew University
of Jerusalem;

Jul 1993 - Dec 1993  Visiting Scholar, Faculty of Law, Australian National
University;

Jan 1993 - July 1996 Senior Lecturer in Law, The University of Melbourne;

Oct 1991 - Mar 1994 Member, Australian Red Cross Society National
Committee on International Humanitarian Law;

Jan 1991 - Dec 1992 Lecturer in Law, The University of Melbourne;
Feb - Dec 1990 Lecturer in Law, The University of Tasmania;
Dec 1989 - Jan 1990  Visiting Lecturer in Law, Monash University;

Dec 1988 - Nov 1989 Golda Meir Postdoctoral Fellow in International Law,
The Hebrew University of Jerusalem;

Jan 1987 - Nov 1988 Tutor in Law, Monash University;
Feb 1984 - Dec 1986 Ph.D. candidate, Monash University;

Feb 1983 - Jan 1984 Vice-Principal, Jane Franklin Hall, The University of
Tasmania;

Feb 1982 - Jan 1983 Resident Tutor in Law, Jane Franklin Hall, The University
of Tasmania.

PARTICIPATION in INTERGOVERNMENTAL CONFERENCES:
2002:

June: Annual Plenary Meeting of the InterAction Council (supporting former
Prime Minister Rt Hon Malcolm Fraser AC) hosted by former
Chancellor Helmut Schmidt;

CV of Tim McCormick as part of D26 (Hicks), Page 3 of 14
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2001;
Dec:

Jan:

1999:
Nov:

1998:
Oct:

June:

April:

Jan:

1997:
Nov:

Oct:

1996:

NGO member of Australian Government Delegation to the Second
Review Conference of the Certain Conventional Weapons Convention,
United Nations, Geneva;

Ind%)endent Expert, ICRC Meeting of Governmental Experts on the
‘SIrUS Project’, Jogny-sur-Vevey, Switzerland;

Member of Australian Red Cross Delegation to the XXVIIth
International Red Cross Conference (4 yearly conference involving The
International Committee of the Red Cross, States Parties to the Geneva
Conventions, The International Federation of Red Cross and Red
Crescent National Societies and The National Societies themselves),
International Conference Centre, Geneva;

: Chair of Expert Working Group on International Humanitarian Law at

the Inter-Governmental Centenary Commemoration of the First Hague
International Peace Conference of 1899, The Peace Palace, The Hague;

Member of the International Committee of the Red Cross Delegation to

the Annual Pacific Islands Law Officers’ Meeting, Travelodge Hotel,
Canberra;

Member of Australian Government Delegation to the Rome Diplomatic
Conference for the Establishment of an International Criminal Court,
Food and Agricultural Organisation, Rome;

Member of Australian Red Cross Delegation to the Asia-Pacific
Regional Seminar on the Draft Statute for an International Criminal
Court (jointly organised by the Australian Government, ICRC and

Australian Red Cross), Department of Foreign Affairs and Trade,
Canberra;

Member of Australian Government Delegation to the First Interim

Conference of States Parties to the Geneva Conventions, International
Conference Centre, Geneva;

Member of Australian Government Delegation to the 6th (Legal)
Committee of the UN General Assembly for the discussion of the Draft
Statute for an International Criminal Court, UN, New York;

Member of International Committee of the Red Cross Delegation to the

Annual Pacific Islands Law Officers’ Meeting, International Dateline
Hotel, Nuku’Alofa;
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Nov: Member of Australian Government Delegation to the 6% (Legal
Committee of the UN General Assembly for the discussion of the Draft
Statute for an International Criminal Court, UN, New York;

May: Member of Australian Government Delegation to the First Conference

of States Parties to the Chemical Weapons Convention,
Congresgebouw, The Hague;

1994:

Nov: Member of the Australian Government Delegation to the 4th Asia-
Pacific Regional Seminar on the Chemical Weapons Convention
(organised jointly by the Indonesian Government, the Australian
Government and the Provisional Technical Secretariat of the
Organisation for the Prohibition of Chemical Weapons), Jakarta;

May: Member of the Australian Government Delegation to the 37 Asia-
Pacific Regional Seminar on the Chemical Weapons Convention
(organised jointly by the Thai Government, the Australian Government
am% the Provisional Technical Secretariat of the Organisation for the
Prohibition of Chemical Weapons), Bangkok;

1993:

Dec: Member of the Australian Government Delegation to the Inter-
Governmental Seminar on National Implementation of the Chemical
Weaporis Convention, Congresgebouw, The Hague;

April: Member of the Australian Government Delegation to the 2nd Asia-

Pacific Regional Seminar on the Chemical Weapons Convention,
Sydney;

1992:

June: Member of the Ausiralian Government Delegation to the 1%t Asia-

Pacific Regional Seminar on the Chemical eapons Convention,
Sydney.

PARTICIPATION IN EDITORIAL ADVISORY BOARDS:

Co-editor in Chief (with Professor Christopher Greenwood), International
Humanitarian Law Series, Kluwer Law International, The Hague;

Member of Editorial Advisory Board, Yearbook of International Humanitarian
Law, TMC Asser Instituut, The Hague;

Member of Editorial Advisory Board, Melbourne Journal of International Law,
Faculty of Law, The University of Melbourne;

Member of Editorial Advisory Board, International Crimingl Law Review,
Kluwer Law International, The Hague;
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Member of Editorial Advisory Board, Journal of Conflict and Security Law,
Oxford University Press, Oxford;

Member of Editorial Advisory Board, Pacifica Review, Institute for Peace
Research, La Trobe University, Melbourne.

OTHER PROFESSIONAL AFFILIATIONS:
Member, Australian and New Zealand Society of International Law

Member, American Society of International Law

PUBLICATIONS:

Books (authored and edited):

McCormack, T.L.H. and Saunders, C.A. (eds) A Remarkable Public Life: Essays

in Honour of Sir Ninian Stephen, Melbourne University Press: Melbourne
(forthcoming 2005);

McCormack, T.L.H., Tilbury, M. and Triggs, G.T. (eds) A Century of War and
Peace:  Asia-Pacific Perspectives on the Centenary of the 1899 Hague Peace
Conference, Kluwer Law International: The Hague (2001) pp. 292 + xiv;

Durham, H. and McCormack, T.L.H. (eds) The Changing Face of Conflict and the

E{j‘icacy of International Humanitarian Law, Kluwer Law International: The
ague (1999) pp. 225 + xxvi;

McCormack, T.L.H. and Simpson, G.]. (eds) The Law of War Crimes: National

and International Approaches, Kluwer Law International: The Hague (1997)
pp. 262 + xxvii;

McCormack, T.L.H. Self-Defence in International Law: The Israeli Raid on the

Iragi Nuclear Reactor, Magnes Press: Jerusalem with St. Martin's Press:
New York (1996) pp. 339 + viii.

Chapters in Books:

Howard, }. and McCormack T.L.H., ‘Australia’s Implementation of the Rome

Statute’ in M. du Plessis {(ed), Commonwealth Guide to International Criminal
Law, Commonwealth Secretariat: London (in press);

McCormack, T.L.H. ‘“Use of Force’ in S. Blay, R. Piotrowicz and B. Martin
Tsamenyi (eds) Public International Law: An Australian Perspective (27 ed.),
Oxford University Press: Oxford (in press);

McCormack, T.L.H., ‘The Importance of Effective Enforcement of
International Humanitarian Law’ in Liesbeth Ljinzaad, Johanna van
Sambeek and Bahia Tahzib-Lie (eds), Making the Voice of Humanity Heard:
Essays on Humanitarian Assistance and International Humanitarian Law in

Honour of HRH Princess Margriet of The Netherlands, Martinus Nijhoff
Publishers: Leiden (2004) 319-338;
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McCormack, T.L.H., ‘Crimes Against Humanity’ in Dominic McGoldrick,
Peter Rowe and Eric Donnelly (eds), The Permanent International Criminal
Court: Legal and Policy Issues, Hart Publishing: Oxford (2004) 179-202;

McCormack, T.L.H. ‘Their Atrocities and Qur Misdemeanours: The Reticence
Of States to Try Their Own Nationals for International Crimes’ in Mark

Lattimer and Philippe Sands (eds) Justice for Crimes Against Humanity, Hart
Publishing: Oxford (2003), 107-42;

McCormack, T.L.H., ‘Reply to Louise Arbour’ in Cheryl Saunders and

Katherine Le Roy (eds), The Rule of Law, The Federation Press: Sydney
(2003), 136-142;

McCormack, T.L.H., “Australia’s Legislation for the Implementation of the
Rome Statute’ in Matthias Neuner (ed), National Legislation Incorporating

International Crimes: Approaches of Civil and Common Law Countries, Berliner
Wissenschafts-Verlag: Berlin (2003} 65-82; '

Kelly, M.]. and McCormack, T.L.H., ‘International and Regional Action with
Re%ard to Conflicts in Multicultural Societies” in R. Blindenbacher and A.

Koller (eds) Federalism in a Changing World — Learning From Each Other,

McGill-Queen’s University Press: %\/I()ntreal (2003), 278-307;

McCormack, T.L.H. “War Crimes’ in Valerie Tomaselli and Sonja Matanovic

eds.) World at Risk: A Global Issues Sourcebook, CQ Press: Washington DC
2002) 585-603;

Mathews, R.J. and McCormack, T.LH. ‘The Relationship Between
International Humanitarian Law and Arms Control’ in Durham H. and
McCormack, T.L.H. (eds) The Changing Face of Conflict and the Efficacy of

International Hummmnitarian Law, Kluwer Law International: The Hague
(1999) 65-98;

McCormack, T.L.H. ‘Use of Force’ in S. Blay, R. Piolrowicz and B. Martin
Tsamenyi (eds) Public International Law: An Australian Perspective, Oxford
University Press: Melbourne (1997) 238-270;

Mathews, R.J. and McCormack, T.L.H. ‘Australian Security, Weapons of Mass
Destruction and International Law’ in A. Bergin and S. Scott (eds)

International Law and Australian Security, Australian Defence Studies Centre:
Canberra (1997) 125-146;

McCormack T.L.H. and Simpson, G.J. ‘Achieving the Promise of Nuremberg:
A New International Criminal Law Regime?’ in The Law of War Crimes:

National and International Approaches, Kluwer Law International: The
Hague (1997) 229-254;

McCormack, T.L.H. ‘From Sun Tzu to the Sixth Committee: The Evolution of
an International Criminal Law Regime’ in McCormack and Simpson (eds)
The Law of War Crimes: National and International Appronches, Kluwer Law
International: The Hague (1997) 31-64;

McCormack, T..H. and Reicher H. ‘International Legal Personality’ in H.

Reicher (ed.) Australian International Law: Cases and Materials, Law Book Co.
Sydney (1995) 116-201;
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McCormack, T.L.LH. ‘The Use of Force’ in H. Reicher (ed.) Australian

International Law: Cases and Materials, Law Book Co.: Sydney (1995) 1028-
1072;

Mathews, R.]. and McCormack, T.L.H. ‘Verification of the Chemical Weapons
Convention: National Implementation Requirements’ in ].B. Poole and R.
Guthrie (eds), Verification 1995: Arms Control, Peacekeeping and the
Environment, Westview Press: Boulder (1995) 180-192.

Articles in Refereed Journals:

Keily, M.J., McCormack, T.L.H., Muggleton, P. and Oswald, B.M. ‘Legal
Aspects of Australia’s Involvement in the International Force for East
Timor” (2001) 83 International Review of the Red Cross 101-140;

McCormack, T.L.H., ‘What's in an Emblem?: Humanitarian Assistance Under

Any Other Banner Would be as Comforting’ (2000) 1 Melbourne Journal of
International Law 175-184;

McCormack, T.IL.H. and Robertson, S. ‘Jurisdictional Asgects of the Rome

Statute for a New International Criminal Court’ (1999) 23 Melbourne
University Law Review 635-667;

McCormack, T.L.H. and Simpson, G.J. ‘Simulating Multilateral Treaty Makin

in the Teaching of the Law of International Organisations’ (1999) 8 Legal
Education Review 61-82;

Doherty, K. and McCormack, T.L.H. ‘Complementarity as a Catalyst for
Comprehensive Domestic Penal Legislation’ (1999) 5 University of California,
Davis Journal of International Law and Policy 147-180;

Mathews, R.J. and McCormack, T.L.LH. ‘The Influence of Humanitarian
Principles in the Negotiation of Arms Control Regimes’ (1999) 81
International Review of the Red Cross 331-352;

McCormack, T.L.H. ‘The ‘Sandline Affair': Papua New Guinea Resorts to

Mercenarism to End the Bougainville Conflict’ (1998) 1 Yearbook of
International Humanitarian Law 292-300;

McCormack, T.L.H. ‘From Solferino to Sarajevo: A Continuing Role for

International Humanitarian Law?’ (1997) 21 Melbourne University Law
Review 621-649;

McCormack, T.L.H. ‘Selective Reaction to Atrocity: War Crimes and the

Development of International Criminal Law” (1997} 60 Albany Law Review
681-732;

McCormack, T.L.H. ‘A Non-Liguet on Nuclear Weapons: The ICJ] Avoids the
Application of General Principles of International Humanitarian Law’
(1997) 316 International Review of the Red Cross 76-91;

Mathews, R.J. and McCormack, T.L.H. ‘The Resolution of Disputes Under the

Chemical Weapons Convention (1995) 16 Contemporary Security Policy 396-
420;

McCormack, T.L.H. and Simpson, G.J. ‘A New International Criminal Law
Regime?:  The Sixth Committee Debates The International Law
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Commission’s Draft Statute for an International Criminal Court’ (1995)
XLII Netherlands International Law Review 177-206;

Mathews, R]. and McCormack, T.L.H. ‘Entry into Force of the Chemical

Weapons Convention: National Requirements and Prospective Timetable’
(1995) 26 Security Dialogue 93-107;

McCormack, T.L.H. and Simpson. G.J. “The International Law Commission's
Draft Code of Crimes Against the Peace and Security of Mankind: An
Appraisal of the Substantive Provisions’ (1994) 5 Criminal Law Forum 1-55;

Letts, M., Mathews R.]., McCormack T.L.H. and Moraitis, C. ‘The Conclusion

of the Chemical Weapons Convention: An Australian Perspective’ (1993)
14 Arms Control 311-332;

McCormack, T.L.H. ‘Some Australian Contributions to Chemical Weapons

Non-Proliferation and Disarmament’ (1992) 14 Australian Yearbook of
International Law 157-178;

McCormack, T.L.H. ‘Anticipatory Self-Defence in the Legislative History of
the U.N. Charter’ (1991) 25 Israel Law Review 1-42;

McCormack, T.L..H. "H.V. Evatt at San Francisco: A Lasting Contribution to

International Law’ (1990-91) 13 Australian Yearbook of International Law 92-
105;

McCormack, T.L..H. ‘International Law and the Use of Chemical Weapons in
the Gulif War' (1990-91) 21 California Western International Law Journal 1-30.

Book Reviews in Refereed Journals:

Cassese A, Gaeta P. and Jones [RW.D. (eds), The Rome Statute of the

International Criminal Court: A Commentary’, (2003)4 Melbourne Journal of
International Law 341-345;

Sassoli, M. and Bouvier, A. 'How Does Law Protect in War?: Cases,
Documents and Teaching Materials on Contemporary Practice in

International Humanitarian Law’, (2002)L Netherlands International Law
Review 291-294;

Meron, T. ‘War Crimes Law Comes of Age’, (2000)XLVII Netherlands
International Law Review 97-100;

Weiss, T.G. (ed) ‘'The United Nations and Civil Wars’ (1999}11 Pacifica Review
329-332;

Dinstein, Y. and Tabory, M. (eds) “War Crimes in International Law’, {1998)18
Australian Yearbook of International Law 107-110;

White, N.G. ‘'The Law of International Organisations’, (1998)347 The Round
Table: The Commonwealth Journal of International Affairs 383-384;

Bassiouni, M.C. and Manikas, P. (eds.) “The Law of the International Criminal

Tribunal for the Former Yugoslavia’, (1998) XLV Netherlands International
Law Review 435-439;
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Bassiouni, M. C. “Crimes Against Humanity in International Law’, (1996)17
Australian Yearbook of International Law 266-269;

Woodliffe, J. “The Peacetime Use of Foreign Military Installations under

Modern International Law’, (1994)15 Australian Yearbook of International Law
321-323;

Lapidoth, R. and Hirsch, M. (eds.) ‘The Arab-Israeli Conflict and its

Resolution:  Selected Documents’, (1992Y14 Australian Yearbook of
International Law 316-318;

Janis, M\W. (ed.) ‘The Influence of Religion on the Development of
International Law’, (1993)21 International Journal of Legal Information 86-89;

Bustelo, M.R. and Alston, P. (eds) ‘Whose New World Order: What Role for

the United Nations?’, (1988/89)12 Australian Yearbook of International Law
303-306;

Cassese, A. 'Human Rights in a Changing World’, (1992)18 Melbourne
University Law Review 493-494;

Meyrowitz, E. 'Regulation of Nuclear Weapons: The Relevance of

nternational Law’, (1991)19 International Journal of Legal Information 147-
149;

Butler, W.E. sed.) “The Non-Use of Force in International Law’, (1991)18
International Journal of Legal Information 225-228.

Other Contributions to Refereed Journals:

McCormack, T.L.H. ‘Australia’ in ‘Correspondents” Reports’, (2000)3 Yearbook
of International Humanitarian Law 414-419;

McCormack, T.L.H. ‘Solomon Islands” in ‘Correspondents’ Reports’, (2000)3
Yearbook of International Humanitarian Law 577-578,;

McCormack, T.L.H. ‘Australia’ in ‘Correspondents’ Reports’, (1999)2 Yearbook
of Internationol Humanitarian Law 329-331;

McCormack, T.L.H. ‘New Zealand’ in ‘Correspondents’ Reports’, (1999)2
Yearbook of International Humanitarian Law 393-394;

McCormack, T.L.H. ‘Australia” in ‘Correspondents’ Reports’, (1998)1 Yearbook
of International Humanitarian Law 407-408;

McCormack, T.LH. ‘Papua New Guinea’ in ‘Correspondents’ Reports’,
(1998)1 Yearbook of International Humanitarian Law 488-491.

Consultancy Reports:

McCormack, T.L.H., Prosecutor wv. Slobodan Milosevié, ‘Amicus Curiage
Submissions on Self-Defence as it Arises in the Bosnia-Herzegovina Part of
the Case as Stipulated in the Order of the Chamber to the Amicus of 23 July
2003, Case No. IT-02-54-T, 01 March 2004, pp. 1-28;
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McCormack, T.L.H., Prosecutor v. Slobodan Milosevié, ‘Amicus Curiae
Submissions on Self-Defence as it Arises in the Croatia Part of the Case as
Stipulated in the Order of the Chamber to the Amicus of 23 July 2003’, Case
No. IT-02-54-T, 11 February 2004, pp. 1-33;

McCormack, T.L.H., “Duress as a Defence to the Perpetration of a War Crime

or Crime A%ainst Humanity’, Clothier Anderson and Associates,
Melbourne, February 2004, pp. 1-15;

McCormack, T.L.H., Prosecutor wv. Slobodan Milosevic, ‘Amicus Curiae
Submissions on Self-Defence as it Arises in the Kosovo Part of the Case as
Stipulated in Part (a) of the Order of the Chamber to the Amicus of 11
December 2002, Case No. IT-02-54-T, 30 October 2003, pp. 1-36;

McCormack, T.L.H., Prosecutor wv. Slobodan Milosevié, 'Amicus Curige

Observations Proprio Motu on Relevant Issues of International Law’, Case
No. IT-02-54-T, 21 July 2003, pp. 1-4;

McCormack, T.L.H., Prosecutor ©. Slobodan Milosevic, ‘Amicus Curiae
Submissions on the Law of Self-Defence as Stipulated in Parts (b) and (c) of
the Order of the Chamber to the Amicus of 11 gecember 2002, Case No. IT-
02-54-T, 14 July 2003, pp. 1-49;

McCormack, T.L.H. ‘International Law Aspects in Extradition Proceedings

Against Konrads Kalejs’, Expert Opinion for the Commonwealth Director
of Public Prosecutions, Melbourne, March 2001, pp. 1-8;

McCormack, T.L.H. ‘War Crimes in Internal Armed Conflicts and Elements of

a Crime Against Humanity’, Department of Immigration and Multicultural
Affairs, Canberra, November 1999, pp. 1-16;

McCormack, T.L.H. ‘Complicity in, or Aiding and Abetting, War Crimes or

Crimes A% inst Humanity’, Erskine, Rodan and Associates, Melbourne,
March 1998, pp. 1-15;

McCormack, T.L.H. ‘National Implementation of International Humanitarian
Law Instruments in South Pacific Island States’, International Committee of
the Red Cross, Geneva, February 1998, pp. 1-20;

McCormack, T.L..H. ‘NPT, SPNFZ and CWC: Facilitating Action by Vanuatu’,
Department of Foreign Affairs and Trade, Canberra, April 1995, pp. 1-12;

McCormack, T.L.H. ‘Chemical Weapons Regional Initiative Visit to South

Pacific Capitals’, Department of Foreign Affairs and Trade, Canberra, June
1994, pp. 1-18;

Mathews R.J. and McCormack T.L.H. ‘Tlustrative Model Legislation for the
Implementation of the Chemical Weapons Convention Into Domestic Law:
Text and Explanatory Memorandum’, Department of Foreign Affairs and
Trade, Canberra, September 1993, pp. 1-36 (subsequently tabled at the
Preparatory Commission for the Chemical Weapons Convention in The

Hague as a Working Paper: Doc. No. PCIV/A/WP.10, 23 September
1993);

McCormack, T.L.H. and Simpson G.J. “The Draft Code of Crimes Against the
Peace and Security of Mankind: An Analysis of the Relationship Between
the Draft Code's Specific Crimes and Existing International Law’, Legal
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Office, Department of Foreign Affairs and Trade, Canberra, November
1992, pp. 1-41;

McCormack, T.L.H. ‘Towards a Chemical Weapons Convention: Australian
Perspectives on the Outstanding Issues to Implementation’, Department of
Foreign Affairs and Trade, Canberra, November 1991, pp. 1-96.

Unrefereed Published Conference Proceedings:

Kelly, M.]J. and McCormack, T.L.H. ‘International and Regional Action With

egard to Conflicts in Multicultural Societies’, Federalism in a Changing

World: Leamin‘% From Each Other, Conference Reader for the International
Conference on Federalism, St Gallen, 27-30 August 2002, 363 - 406;

McCormack, T.I.H. ‘An Introduction to Treaties: What They Are and Where
to Find Themn', (1996)4 Australian Law Librarian 265-278;

McCormack, T.L.H. “National Implementing Legislation for the Chemical
Weapons Convention’ Proceedings of the Regional Seminar on National
Implementation of the Chemical Weapons Convention, Jakarta, 28-30 November
1994, Provisional Technical Secretariat of the Organisation for the
Prohibition of Chemical Weapons Occasional Paper No. 9, 95-104;

Mathews, R.J. and McCormack, T.L.H., ‘Disputes Between the Inspected State
Party and the Inspection Team’ Hague Academy of International Law

Colloquium on the Chemical Weapons Convention, e Hague, 24-26
November 1994, 509-535;

McCormack, T.L.H. 'New Standards in the Monitoring of Multilateral Arms
Control and Disarmament Treaties', Proceedings of the Second Annual

Meeting of the Australian and New Zealand Society of International Law,
AN.U,, Canberra, 27-29 May 1994, 18-25;

McCormack, T.L.H. 'National Implementing Legislation for the Chemical
Weapons Convention', Proceedings of the Regional Seminar on National
Implementation of the Chemical Weapons Convention, Banfgkok, 9-10 May 19%4,
Provisional Technical Secretariat of the Organisation for the Prohibition of
Chemical Weapons Occasional Paper No. 4, 123-135;

McCormack, T.I..H. ‘The Australian APproach to National Implementation of
the Chemical Weapons Convention’, Proceedings of the 88th Annual Meeting

of the American Society of International Law, Washington D.C,, 5-8 April 1994,
233-238;

McCormack T.L.H. 'Australia: National Implementation of the Chemical
Weapons Convention', Proceedings of the Seminar on National Implementation,
The Hague, 18 December 1993, Provisional Technical Secretariat of the

Organisation for the Prohibition of Chemical Weapons Occasional Paper
No. 2, 149-153;

McCormack T.L.H. 'The United Nations Draft Code of Crimes Against the
Peace and Security of Mankind: An Appraisal of the Substantive
Provisions', Proceedings of the First Annual Meeting of the Australian and New
Zealand Society of International Law, A.N.U., Canberra, 28-30 May 1993, 36-
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McCormack, T.L.H. 'International Legal Issues for the Implementation of the
Chemical Weapons Convention', Proceedings of the Chemical Weapons
Regional Initiative Seminar, 31 March 1993 - 2 April 1993, Part 5, pp. 1-13;

McCormack, T.L.H. 'What Does it Mean to Become an Original Signatory to
the Chemical Weapons Convention?', Proceedings of the Chemical Weapons
Regional Initintive Seminar, Sydney, 21-23 June 19§2, 107-116;

McCormack, T.L.H. 'Some Australian Initiatives in Chemical Weapons Non-
Proliferation and Disarmament, (1992) Proceedings of the Annual
International Law Weekend, A.N.U., Canberra, 15-17 May 1992, 132-142;

McCormack, T.L.H. '‘Some Implications from the Iraq-Kuwait Situation for the
Law Governing the Use of Force', (1991) Proceedings of the Annual
International Law Weekend, A.N.U., Canberra, 10-12 May 1%91, 125-136.

Other Articles:

McCormack, T.L.H. ‘Strengthening Regional Enforcement of International
Criminal Law Post-September 11°, Melbourne Institute of Asian Languages
and Societies Asia Policy Paper Series, No. 2, May 2003, pp 1 - 16;

McCormack, T..LH. “The New International Criminal Court’, (2001)10 Res
Publica 1-4;

Mathews, R.J. and McCormack, T.L.H. 'Entry Into Force of the Chemical
Weapons Convention:  Activities and Prospective Timetable!, (1994)25
Chemical Weapons Convention Bulletin 1, 4-6,

McCormack, T.LI1. and Simpson, G.J. 'Grand Days Revisited?: An

International Criminal Court for the Twenty-First Century’, (1994)22
International Law News 17-23.

McCormack, T.L.H., 'International Custody Disputes: International Legal
Aspects', (1992)16 International Law News 18.

McCormack, T.L.F. 'Asia-Pacific Economic Co-operation: A Leading Forum
for Regional Economic Development' LawAsia Comparative Constitutional
Law Newsletter (1992)Vol. 1 No. 2, 7.

McCormack, T.LLH. 'Banning Chemical Weapons: Australia's Continuing
Contribution' Australia/Israel Review, 21 April 1992, 8.

McCormack, T.L.H. 'Australia's Ratification of the U.N. Convention on the
Rights of the Child' (1991)Sept. International Law News 9-10.

McCormack, T.L.H. 'Rabta Burns and the World Breathes Easy', Canberra
Times, 17 April 1990, 8.

McCormack, T.L.H. 'Chemical-Weapons Ban Draws Nigh', Canberra Times, 23
February 1990, 9.

McCormack, T.L.H. 'Iraqi Rocket Launching Boosts Weapons Fear' Canberra
Times, 8 January 1990, 9.

McCormack, T.L.H. 'Ambitious Bush Bends Law in Ambush of Panama'
Canberra Times, 30 December 1989, 8.
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McCormack, T.L.H. 'The Iraqi Kurds: Forgotten Victims' Australia/Israel
Review 11 July 1989, 8.

McCormack, T.L.H. 'Chemical Weapons and the Right of Pre-Emptive Self-
Defence' Australia/Israel Review 14 April 1989, 8.
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Message Page 1 of |

From: :
Sent: Thursday, October 28, 2004 1:56 PM

Will Col DoD OGC Gunn (Gunn, Will, Col, DoD OGC);

Lippert, Jeffery
MAJ Bamberg Law Center,

Brownback, Peter E. COL (L)

Subject: United States v. Hicks, Decision of the Presiding Officer, D26
United States v. Hicks

Decision of the Presiding Officer, D26

The Presiding Officer has denied the request for production of Tim McCormick as a witness. The
Presiding Officer did not find that he is necessary. See Military Commission Order 1, section 5H,

Accordingly, this request has been moved from the active to the inactive section of the filings inventory in
accordance with POM 12. See also paragraph 8, POM 12,

By Direction of the Presiding Officer

Assistant to the Presiding Officers

Deccen of ’Po} D2l

1T R98 B R348 0n0420-%20current\1%20-%20Indexed%20motions\Hicks%20Ind... 8/22/2005



UNITED STATES OF AMERICA
DEFENSE MOTION -
THE ENTIRE COMMISSION
TO GRANT PRODUCTION OF
WITNESS DENIED IN D 27

DAVID HICKS (George Edwards)

<

29 QOctober 2004

The Defense previously requested that name of witness be produced. The request was denied by the
Presiding Officer under the provisions of Military Commission Order 1, section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory
D27, in making its determination.

a. Motion by the defense requesting Mr. Edwards.

b. Decision of the Presiding Officer denying the witness.
¢. The government response to D27, if any.

By:

M.D. MORI
Major, U.S. Marine Corps

Review Exhibit 3 j
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Page 62 of 346



NOTE: The Detailed Defense Counsel
advises this witness request is a substitute
for the one filed 8 Oct 04. APO. (D27)

UNITED STATES OF AMERICA

DEFENSE REQUEST FOR
WITNESS

(Professor George Edwards)

DAVID M. HICKS 8 October 2004

(Supplemented 26 Oct 04)

<

The Defense in the case of the United States v. David M. Hicks requests the following witness for the

01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense
states:

1. Witness information:
Professor George Edwards
Professor of Law, Indiana University School of Law at Indianapolis

Office Phone: (317) 278-2359
GEDWARDS@indiana.edu

2. Need for transiator: None

3. Synopsis of testimony: (Supplement) It is anticipated the Professor Edwards will testify as an
expert in international law, including but not limited to, the following:

Professor Edwards will testify that all human beings have the right to a fair trial. The right to a
fair trial on a criminal charge begins to run at the date that State activities “substantially affect the
situation of the person concerned’. Irrespective of how the accused David M. Hicks might be
classified, he retains the right to a fair trial under international human rights law, international
humanitarian law (also known as the law of armed conflict (the LOAC)), international criminal law,

general U.S. law, and the law of the Military Commissions whether or not the tribunal is convened
under the LOAC or not.

Professor Edwards will further testify that the provisions of the International Convention on
Civil and Political Rights is part of U.S. law, and the its fair trial provisions apply to Mr. Hicks case.

Professor Edwards will further testify that even if the military commission finds that an armed
conflict exists in the U.S. military operations against al Qaida, and that international humanitarian law
is relevant to the disposition of United States v. David M. Hicks, then the fair trail provisions of
Additional Protocol I of the Geneva Conventions would apply because of the nature of the armed
conflict and occupation involving Afghanistan. He will further testify that Article 45 of Additional

Protocol I concerns protection of persons who have taken part in hostilities, like Mr. Hicks. Article
45(3) provides that:

D27 Motion (Hicks), Page 1 of 3
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“[alny person who has taken part in hostilities, who is not entitled to
prisoner of war status and who does not benefit from more favorable
treatment in accordance with the Fourth Geneva Convention shall have the
right at all times to protection of Article 75 of this Protocol’, Therefore, any
person, such as David Hicks, who took part in the hostilities in Afghanistan

and was captured by US forces, is entitled to the rights provided for in article
75 -!S

Professor Edwards will testify that U.S. treatment of Mr. Hicks violated Art. 75 and Specific
remedies available to Mr. Hicks could include dismissal of the charges against Mr. Hicks, restoration
of his liberty, compensation, exclusion of evidence used against him at trial. Furthermore, criminal
investigations and prosecutions could be commenced against individuals who participated in the
perpetration of international human rights law and international humanitarian law violations, including
individuals responsible for failure to ensure that Mr. Hicks receives a full and fair trial under
international human rights law, international humanitarian law, and U.S. domestic law.

Professor Edwards will also testify that the protections Mr. Hicks is afforded under
international human rights law such as the ICCPR are not trumped in situation where international
humanitarian law, the LOAC, are in play. He will testify that the military commission process, and Mr.
Hicks’ prolonged detention, conditions of detention, ete. violated Mr. Hick’s rights under the ICCPR
and that these violations can and should be remedied by the commission.

Professor Edwards will testify about the U.S. government’s condemnation of the use of military
commissions with procedures strikingly similar to those used by this military commission. He will
testify that the U.S. government has condemned the use of military commissions in the Sudan, Peru,
Nigeria, Burundi, Egypt, Congo, and Israel. He will compare the procedures and handling of accused

persons in those countries’ military commissions with the procedures the government is using in Mr.
Hicks’ case.

The above is merely a synopsis of Professor Edwards expected testimony. He may, of course,
testify regarding other relevant issues during the course of direct examination.

4. Source of knowledge: [ have spoken to him previously.

5. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1
November 2004.

6. Reasonable availability of witness: Mr. Edwards says he is available and willing to come to
GTMO for the hearing

7. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate
the commission on relevant areas of law, some of which will include opinion. Further, a stipulation of
expected testimony would take away the commission’s opportunity to question this witness regarding
complex issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and
opinions the witness will testify about are in direct contravention of opinions the prosecution has cited
in its responses to defense motions. Alternatives to testimony such as written opinions, briefs,
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the
complex concepts of LOAC and its application io Mr. Hicks’ continued detention, trial by military
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commission for certain offenses, the implications of the existence of an armed conflict with al Qaida
and/or the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would
deprive the commission of the important opportunity to question Professor Edwards regarding the
topics on which he would testify, and others topics in to which the commission desired to inquire.

8. Is the witness cumulative with ether witnesses: No,
9. Attachments: CV of Professor George Edwards

By:

M.D. MORI
Major, U.S. Marine Corps
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GEORGE E. EDWARDS

PROFESSOR OF LAW
DIRECTOR, PROGRAM IN INTERNATIONAL HUMAN RIGHTS LAWwW
INDIANA UNIVERSITY SCHOOL OF LAW AT INDIANAPOLIS (INDIANA)

EXPERIENCE
INDIANA UNIVERSITY SCHOOL OF LAW AT INDIANAPOLIS, January 1997 - Present
. PROFESSOR OF LAW (WITH TENURE) (ASSOCIATE PROFESSOR OF LAW - 1997-2002)
. FACULTY DIRECTOR/ADVISOR (FOUNDING), Master in Laws (LL.M.) in International Human Rights Law Track
. DIRECTOR (FOUNDING), Program in International Human Rights Law
. DIRECTOR (FOUNDING), Overseas International Human Rights Law Internship Program
. EDITOR (FOUNDING), Indiana International Human Rights Law Bulletin
. FACULTY ADVISOR FOR: ¢ International Human Rights Law Society (/NAUGURAL)

*» Amnesty International Student Chapter (INAUGURAL)
¢ International Law Society (Int’l Law Students Assoc. Chapter — ILSA)
¢ Jessup International Moot Court Competition
e Indiana International & Comparative Law Review
. COURSES: International Human Rights Law; International Criminal Law; Public International Law;
Criminal Procedure; Advanced LL.M. Writing & Research; International Legal Transactions
. AWARDS George W. Pinnell Award for OQutstanding Service — Indiana University (SPRING 2004)
HONORS: Trustees Teaching Award — Indiana University (SPRING 2002)
Fulbright Lecturer Grant Recipient — PERU (AUTUMN 2001)
John Morton-Finney/Brenda Elise Bowles BLSA Award (SPRING 2001; SPRING 2003)
Glenn W, Irwin Experience Excellence Award (SPRING 1999)
Law School Executive Committee (Elected by Full Faculty - 2004-2005)

UNIVERSITY OF CAMBRIDGE, FACULTY OF LAW. LAUTERPACHT RESEARCH CENTRE FOR Autumn 2001
INTERNATIONAL LAW, CAMBRIDGE, UNITED KINGDOM. VISITING FELLOW. (Michaelmas Term)

UNIVERSIDAD PRIVADA SAN PEDRO. CHIMBOTE, PERU. FULBRIGHT LECTURER. FULBRIGHT Sept.—Oct. 2001
SENIOR SPECIALIST GRANT RECIPIENT, Lectured in International Legal
Transactions & International Human Rights Law. Chimbote & Trujillo, Peru.

DEPAUL UNIVERSITY COLLEGE OF LAW. CHICAGO, ILLINOIS, August 1999 — January 2000
. LAW PROFESSOR (VISITING). COURSES: Int’l Human Rights Law; Int’l Legal Transactions
FACULTIES OF LAW, UNIVERSITY OF HONG KONG & CITY UNIVERSITY OF HONG KONG; 1992-1996
LAW SOCIETY OF HONG KONG.
. ASSOCIATE DIRECTOR. Centre for Comparative and Public Law (University of HK Faculty of Law).
. CO-EDITOR, HONG KONG PUBLIC LAW REPORTS. Reported & edited Hong Kong judgments (HKU)
. DIRECTOR (HONG KONG). Santa Clara University School of Law Summer Programme (HKU)
Programme Focus: Comparative Commercial, Investment, & Public Law.
. LAW LECTURER (ADJUNCT). Taught postgraduate students & practicing solicitors. Subjects inc. Hong Kong
Bill of Rights, Legal Writing/Drafting, Legal Practice, & International Human Rights Law (CU, LS - 94-96)
. Local/overseas lectures. Assisted Student Law Review & Jessup Moot Court, Tutor. Co-convened int’l human

rights law Colloquia; Assisted - UN advocacy human rights training; Rapporteur; Prepared submissions to 5
UN Treaty Bodies (New York/Geneva); Hosted Special Rapporteur Hong Kong visits. (HKU)

CRAVATH SWAINE & MOORE, New York. Attorney. 1984, 1987-91
. Handled contentious/non-contentious contractual and corporate matters, including drafting.
JUDGE CEDARBAUM, U.S, DISTRICT COURT JUDGE, SOUTHERN DISTRICT OF NEW YORK, Law Clerk 1986-87
. Researched legal issues before, during and after trial; drafted and edited judgments. Civil/Criminal Law,
LEGAL EDUCATION
HARVARD LAW SCHOOL, Cambridge, Massachusetts. Juris Doctor. 1986
Harvard Law Review (Editor) International Law Journal (Associate Editor)
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Harvard Human Rights Program HLS Forum (Board of Directors)
Black Law Students Association Human Rights Internet — Volunteer
Prof's Assistant for Legal Writing Prof's Assistant — Researched and Edited Book
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Other Education

NORTH CAROLINA STATE UNIVERSITY, Raleigh, North Carolina.
B.A. Economics/Business Management (Magna Cum Laude). 1981

Messenheimer Scholarship, 3 years; Dean's List, 7 of 8 Semesters; Economics Honor Society;
Outstanding Senior Award; Scholastic Achievement Certificates; Prof's Assistant — Speech Comm.

UNIVERSITY OF NEW MEXICO, Albuquerque, New Mexico. National Student Exchange Scholar. 1979-80

CARDINAL GIBBONS HIGH SCHOOL, Raleigh, North Carolina. (Grades 9-12) 1974-77
Second World Black and African Festival of Arts and Culture (FESTAC), Nigeria.
National essay contest winner. Represented African-American youth at FESTAC in Nigeria. (1977)

Other Law Employment (Summer/Autumn Internships)

UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, LEGAL PROTECTION DiVISION,
Geneva, Switzerland. Law Intern. Helped plan workshops for UNHCR legal officers. (Autumn 1986)

FORD FOUNDATION, INTERNATIONAL AFFAIRS PROGRAM, New York. Intern. Reviewed
grant proposals, monitored work of grantees, assessed completed projects. (Summer 1986)

INTERFAM: INTERAGENCY FAMINE INFORMATION PROJECT, Sudan and Ethiopia.
Researcher. Gathered and reported famine and refugee data in Africa. (Summer 1985)

ARNOLD & PORTER, Washington, D.C. Summer/Autumn Law Associate.
Researched international and domestic legal matters. {1985)

RUSSIN KAPLAN & VECCHI, INTERNATIONAL LEGAL COUNSELORS, Bangkok, Thailand.
Summer Law Associate. Researched corporate legal issues; drafted contracts. (Summer 1983)

CLEVELAND MUNICIPAL COURTS, Cleveland, Ohio. Law Clerk. Researched and drafted
memoranda for Judges for use in rendering final rulings. (Summer 1982)

BAR ADMISSIONS

New York State and New York Federal Bars. 1988
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PROFESSIONAL & OTHER ACTIVITIES & MEMBERSHIPS

UNITED NATIONS, NEW YORK & GENEVA, SWITZERLAND. Accredited Representative to the United Nations,
Representing National Bar Association. Appointment — 1999 — present. Also accredited to United Nations
Affiliates in Amman, Jordan; Bangkok, Thailand; & Vienna, Austria,

FIRE MERIT BOARD, CITY OF INDIANAPOLIS, MARION COUNTY, INDIANA U.S.A. Appointed by Indianapolis

Mayor Bart Peterson to serve term commencing October 2003.

FULBRIGHT ASSOCIATION. Member.

AFRICA JUDICIAL NETWORK. Member.

EXTERNAL EXAMINER - 8.JD ORAL EXAM AND DISSERTATION COMMITTEE MEMBER: DOCTORAL

CANDIDATE MR. EDWARD WU, FACULTY OF LAW, UNIVERSITY OF TORONTO, SPRING 2001.

AMERICAN SOCIETY OF INTERNATIONAL LAW (“ASIL”), INTERNATIONAL ORGANIZATIONS INTEREST
GROUP. Member. Chair Elect (2001-2002); Chair (2002-2003); Co-Chair (2004-2005)

AMERICAN SOCIETY OF INTERNATIONAL LAW (“ASIL”), INTERNATIONAL ORGANIZATIONS INTEREST
GROUP, NGO SUB-SECTION, Co-Chair. (1998-Present); Vice-Chair (2001 - present)

AMERICAN ASSOCIATION OF LAW SCHOOLS (“FAALS”), SECTION ON INTERNATIONAL HUMAN RIGHTS LAw,
Chair-Elect (2001-2002), First Regularly Elected Chair (2002-2003); Executive Committee Member (2001 -
present)

AMERICAN ASSOCIATION FOR THE ADVANCEMENT OF SCIENCE (AAAS) COMMITTEE FOR SCIENTIFIC
FREEDOM. Member (5-year appointment commenced January 1999).

ASSOCIATION INTERNATIONALE DE DROIT PENAL, AMERICAN NATIONAL SECTION. Member.

INTERNATIONAL CRIMINAL LAW NETWORK (THE HAGUE). Member (2003 — present).

INTERNATIONAL LAW STUDENTS ASSOCIATION. MEMBER, BOARD OF DIRECTORS. (Elected 2002; 3-yr Term)

INTERNATIONAL BAR ASSOCIATION. Member,

INTERNATIONAL CRIMINAL BAR. Member,

INTERNATIONAL LAW ASSOCIATION. Member.

NATIONAL BAR ASSOCIATION. Member. International Law Section Vice-Chair for Public International Law;

International Law Section Advisor for Public International Law

CAMBRIDGE SOCIETY (UK). Member.

CAMBRIDGE IN AMERICA. Member.

COMMONWEALTH LEGAL EDUCATION ASSOCIATION, Member (2003 - present)

MID-WEST COALITION FOR HUMAN RIGHTS. Member.

UNIVERSITY OF CAMBRIDGE, WOLFSON COLLEGE, Senior Member (2001)

ASSOCIATION OF NIGERIANS IN INDIANAPOLIS, HONORARY MEMBER. (Honor presented by Diplomats of the

Nigerian Consulate General in New York, on behalf of the Nigerian Consul General)(18 October 2003)

SOCIETY OF PROFESSIONAL JOURNALISTS. Member (1999 —).

SOCIETY OF PROFESSIONAL JOURNALISTS, INT’L JOURNALISM COMMITTEE. Member (1999-)

HONG KONG HUMAN RIGHTS MONITOR. Member; Washington DC & Mid-West U.S. Rep (1996-)

HONG KONG TELEVISION AND ENTERTAINMENT LICENSING AUTHORITY (TELA). Appointed Member,

Panel of Film Censorship Advisers. (Hong Kong; 1992-1993)
AMNESTY INTERNATIONAL - HONG KONG SECTION; INDIANAPOLIS CHAPTER. Member (former).
CENTRE OF AMERICAN STUDIES, DEPARTMENT OF HISTORY, UNIVERSITY OF HONG KONG. Fellow,
(Appointment 1996-98)

AMERICAN COMMUNITY THEATRE. Elected Member, Board of Governors; Actor. (Hong Kong; 1991-1994)

INDIANA UNIVERSITY MUSIC ACADEMY. Piano Accompanist for Violin Class; Piano Student. (1998 -)

NATIONAL INSTITUTE FCOR FITNESS & SPORTS. Member; Athletic Training Program Participant.
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» HONG KONG (LEGISLATIV E COUNCIL) AD HOC COMMITTEE ON EQUAL OPPORTUNITIES. Member
(1995-96)
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PUBLICATIONS

Law Reports & Other Books

HONG KONG PUBLIC LAW REPORTS (Vols 1, 2, 3, 4, 5 & 6). (Butterworths Asia; University of Hong
Kong Press) (co-editor with A Byrnes & J Chan) (1993, 1994, 1995, 1996)

HONG KONG'S BILL OF RIGHTS: THE FIRST YEAR (co-editor with A Byrnes) (Problems & Prospects Series,
Volume 5, University of Hong Kong, Faculty of Law) (1993)

HONG KONG'S BILL OF RIGHTS: THE SECOND YEAR (co-editor with A Byrnes & W Fong) (Problems & Prospects
Series, Volume 8, University of Hong Kong, Faculty of Law) (1994)

HONG KONG'S BILL OF RIGHTS: 1991-1994 AND BEYOND (co-editor with A Byrnes) (Problems & Prospects
Series, Vol 10, University of Hong Kong, Faculty of Law) (1995)

HONG KONG'S BILL OF RIGHTS: TWO YEARS BEFORE 1997 (co-editor with J Chan) (Problems & Prospects
Series, Vol 13, Univ of Hong Kong: Faculty of Law & Centre for Comparative and Public Law) (1995)

HONG KONG'S BILL OF RIGHTS: THE FINAL YEAR? (co-editor with J Chan) (Problems & Prospects Series,
Centre for Comparative and Public Law, University of Hong Kong, Faculty of Law)

Law Review Publications & Other

HUMAN RIGHTS CHALLENGES TO THE NEW INTERNATIONAL CRIMINAL COURT: THE SEARCH AND SEIZURE
RIGHT TO PRIVACY, YALE JOURNAL OF INTERNATIONAL LAW, VOL. 26, SUMMER 2001, PP, 323-412

APPLICABILITY OF THE “ONE COUNTRY, TWO SYSTEMS” HONG KONG MODEL TQO TATWAN: WILL HONG
KONG'S POST-REVERSION AUTONOMY, ACCOUNTABILITY, & HUMAN RIGHTS RECORD

DISCOURAGE TAIWAN'S REUNIFICATION WITH THE PEOPLE’S REPUBLIC OF CHINA?, NEW ENGLAND LAW
REVIEW, SPRING 1998, PP, 751-778.

THE BELGIAN ARREST WARRANT CASE (DEMOCRATIC REPUBLIC OF CONGO V. BELGIUM): IMPACT ON HUMAN
RIGHTS AND THE STRUGGLE AGAINST IMPUNITY, AMERICAN SOCIETY OF INTERNATIONAL LAW,
INTERNATIONAL ORGANIZATIONS NEWSLETTER, PP. 16-23 (SPRING 2002)

WILL HONG KONG HUMAN RIGHTS NON-GOVERNMENTAL ORGANIZATIONS (NGOS) SURVIVE AFTER THE
PEOPLE'S REPUBLIC OF CHINA RECLAIMS SOVEREIGNTY OVER HONG KONG ON 1 JULY 19972,
American University Journal of Intemational Law & Policy, Vol 12, No. 3, pp 407-444 (Summer 1997)
(Symposium — Hong Kong: Preserving Human & the Rule of Law)

COPYRIGHT PROTECTION IN THAILAND — THAILAND'S ROYAL DECREE PRESCRIBING THE CONDITIONS
FOR THE PROTECTION OF INTERNATIONAL COPYRIGHTS, 25 HARVARD INT'L LAW JOURNAL 205 (1984)

HUMAN RIGHTS EDUCATION FOR THE TWENTY-FIRST CENTURY. REVIEW OF BOOK BY GEORGE J.
ANDREOPOULOS & RICHARD PIERRE CLAUDE, EDS. (PHILADELPHIA: UNIVERSITY OF PENNSYLVANIA
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PRESS, 1997, 636 PP.). NETHERLANDS QUARTERLY OF [HIUMAN RIGHTS, pp. 565-569 (VOL. 18, NO. 4)(DEC 2000)

DISCRIMINATION ON THE LAW’S MARGINS— THE “FORGOTTEN” FORMS OF DISCRIMINATION IN HONG KONG:
SEXUALITY, RACE AND AGE (Book Chapter forthcoming)}(University of Hong Kong Press) (49 pp)

HONG KONG AND THE UNITED NATIONS TREATY BODIES: A LOOK BEYOND 1997, (co-author with
Mark Zuckerman), Human Rights in China Jourral (Autumn 1996)

TIGHTENING THE LEASH: THREATS TO FREEDOM OF ASSOCIATION AND INDEPENDENT HUMAN RIGHTS
ADVOCACY IN THE NEW HONG KONG (with G. Black) (New York and Hong Kong; Lawyers
Committee for Human Rights & Hong Kong Human Rights Monitor) (June 1997) (65 pages)

Other Publications

Law Bulletins, Newsletters & Other

THE INTERNATIONAL CRIMINAL COURT: JUSTICE V. HUMAN RIGHTS PROTECTIONS IN AN AGE OF TERRORISM,
International Organizations Bulletin, Spring 2003, pp4 -8

HUMAN RIGHTS VIOLATIONS AT INDIANA UNIVERSITY: SEVERING TIES WITH THE BOY SCOUTS AND THE
UNITED WAY, (The Sagamore, page 7) (16 October 2000)

INDIANA INTERNATIONAL HUMAN RIGHTS LAW BULLETIN. Editor; Publisher. (5 Issues) (1997, 1998, 1999-2000,
2000-2001; 2001-2002; 2002-2003)

FIVE-YEAR REVIEW OF THE VIENNA DECLARATION & PROGRAM OF ACTION: THE OTTAWA GLOBAL NGO FORUM,
American Society of Int'l Law Interest Group on International Organizations Newsletter, pp 19-21 (Fall 1998)

ADVDCACY IN THE ACADEMY: HUMAN RIGHTS CONFERENCES , (American Society of International Law, Human
Rights Section Newsletter) { Winter 1998)

FREEDOM OF EXPRESSION IN MALAYSIA, I{uman Rights Solidarity, (Asia Human Rights Commission, Hong
Kong), Volume 11, (Autumn 1996)

HUMAN RIGHTS REVIEW, The Newsletter of the International Human Rights Law Section of the American Association
of Law Schools, Contributions (2002)

Magazine and Newspaper Articles; Miscellaneous Publications

INDIANA UNIVERSITY LAW STUDENTS RECEIVE SCHOLARSHIPS FOR OVERSEAS HUMAN RIGHTS INTERNSHIPS — The
Dictum, pp 6-7 (September 1998)

AMERICAN SOCIETY OF INTERNATIONAL LAW — HUMAN RIGHTS SECTION — ANNUAL MEETING MINUTES,

(American Society of International Law, Human Rights Section Newsletter) (Summer 1998, 2001; 2002; 2003)
{co-author Cynthia Price Cohcen)
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LOADING UP IN INDIANAPOLIS — INTERNATIONAL CUISINE FOR INDIANAPOLIS RUNNERS — Momentum — A
Newsletter From The Rurning Company PLC (Fall 2003)

INDIANA UNIVERSITY AT INDIANAPOLIS LAW GRADUATE NOMINATED FOR NOBEL PEACE PRIZE — The Dictum, p 8
(10 September 1999)

INTERNATIONAL HUMAN RIGHTS LAW BRIEFS — The Dictum, (September, October, November 1999)

PROGRAM IN INTERNATIONAL HUUMAN RIGHTS LAW: OVERSEAS OPPORTUNITIES FOR LAW STUDENTS ~
SUMMER OVERSEAS INTERNSHIPS, The Dictum, pp 8-11 (August 1998)

ANTI-DISCRIMINATION LEGISLATION IN HONG KONG, Contacts Magazine (February 1996)

COMMERCIAL EXPRESSION AND HUMAN RIGHTS, Hong Kong Lawver (August 1996)
IN HAEC VERBA: CUM GRANO SALIS, Hong Kong Lawyer, pp 19-21 (January 1995)

COMMERCIAL EXPRESSION AND HUMAN RIGHTS: TOBACCO ADVERTISING UNDER ARTICLE 16 OF THE

HONG KONG BILL OF RIGHTS {co-author with Yash Ghai) (Centre for Comparative and Public Law,
University of Hong Kong) (1996)

PUTTING UP A SMOKE SCREEN? (COMMERCIAL EXPRESSION IN HONG KONG — THE CASE OF TOBACCO
ADVERTISING), The New Gazerte, p 11 (January 1996)

EQUAL OPPORTUNITIES AND SEXUALITY: CIVIC EDUCATION V. LEGISLATION, The New Gazette (May 1996)

FILIPINA FOREIGN DOMESTIC HELPERS IN HONG KONG: A SI/RVEY OF LITERATURE (Centre for Comparative
and Public Law, University of Hong Kong, Faculty of Law) (1996)

HONG KONG AND THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL & CULTURAL RIGHTS (co-editor with
A Byrnes) (Centre for Comparative & Public Law, Faculty of Law, Univ of Hong Kong) (Electronic Pub) (1996)

DPT OF MALAYSIA V [RENE FERNANDEZ: MALICIOUSLY PUBLISHING FALSE NEWS CONTRARY TO THE
MALAYSIAN PRINTING PRESSES AND PUBLICATIONS ACT 1984 (AS REV'D 1987), (ACT 301) (OBSERVER'S
REPORT) (Centre for Comparative and Public Law, Faculty of Law, University of Hong Kong) (1996)

ASSISTED IN REPORT PREPARATION FOR THE HONG KONG HUMAN RIGHTS MONITOR, THE HONG KONG
JOURNALISTS ASSOCIATION (1997 ANNUAL REPORT), & OTHER HUMAN RIGHTS GROUPS,

ORAL TESTIMONY, CONFERENCE PAPERS DELIVERED, & OTHER PRESENTATIONS

INTERNATIONAL HUMAN RIGHTS LAW, U.S, LAW, & INDIANA LAW: GLOBAL & DOMESTIC PERSPECTIVE ON
HUMAN RIGHTS ISSUES RAISED IN INDIANA COURTS. Taught a one-week course to 30+ trial and appellate
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court judges from throughout Indiana. The training course was taught at the Brown County Inn, Nashville,
Indiana, 6 — 11 June 2004. The course as sponsored by the Indiana Judicial Center.

INTERNATIONAL LAW, INTERNATIONAL HUMAN RIGHTS LAW & THE INTERNATIONAL CRIMINAL COURT:
UNITED STATES AND THE REPUBLIC OF KOREA — COMPLIANCE CHALLENGES OF THE 21ST CENTURY A
lecture at Seoul National University, in Seoul Korea, in the Human Rights, NGO and Gilobal Civil Society Class
taught by Professor Sang-Jin Han (9 December 2003) (Seoul, Republic of Korea)

THE INTERNATIONAL CRIMINAL COURT: PROSPECTS FOR THE QUEST TO ERADICATE IMPUNITY A Presentation
at Stetson University College of Law, Gulfport, Florida in the International Human Rights Law Seminar
conducted by Professor Dorothea Beane (16 Febroary 2004) (Guifport, Florida)

INTERNATIONAL HUMAN RIGHTS LAW AND THE CONVERGENCE OF PRIVATE & PUBLIC INTERNATIONAL LAW:
PEDAGOGY, PRINCIPLES, AND PRACTICE A Colloquium presented to the Faculty of the Stetson University
College of Law, Gulfport, Florida (17 February 2004) (Gulfport, Florida)

THE INTERNATIONAL CRIMINAL COURT: THE RELEVANCE OF UNITED STATES OPPOSITION, A Presentation

at The John Marshall School of Law in the International Criminal Law Seminar conducted by Professor Mark
Wojcik (17 November 2003) (Chicago, Tllinois)

CONTEMPORARY ISSUES IN INTERNATIONAL HUMAN RIGHTS LAW ISSUES: STATES OBLIGATIONS UNDER THE
TORTURE CONVENTION AND THE ECONOMIC COVENANT; THE UNITED STATES AND THE INTERNATIONAL
CRIMINAL COURT; AND, UNITED NATIONS ADVOCACY FROM WITHIN THE ACADEMY. A Presentation in
conjunction with the 14th Consecutive Study Trip on United Nations Human Rights Treaty Procedures in Geneva

for Members of Birkbeck College, University of London at the United Nations European Headquarters, (Geneva,
Switzerland) (Monday, 10 November 2003)

THE UNITED NATIONS AND THE ADMINISTRATION OF TERRITORY: LESSONS FROM THE FRONTLINE. Panel Chair—
Panel at the American Society of International Law Annual Meeting. 4 April 2003. Washington, D.C. Panel
Participants — Ambassador Peter Galbraith, National War College, Washington DC; former Head of Political
Affairs, UN Transitional Administration in East Timor (UNTAET), former Ambassador to Croatia; Ambassador
Jacques Paul Klein, former Head, UN Transitional Administration in Eastern Slavonia (UNTAES) and UN
Mission in Bosnia & Herzegovina (UNMIBH}); Ralph Wilde, Law Lecturer, University College London, Univ.
London. (Chaired in place of H.E. Rosalyn Higgins DBE, Judge of the International Court of Justice.)

COMPARATIVE DOMESTIC AND OVERSEAS PERSPECTIVES ON INTERNATIONAL HUMAN RIGHTS LAW PROTECTIONS
IN THE U.S.A. AND KUWAIT. Guest Lecturer in International Human Rights Law course at University of Kuwait
School of Law, (Kuwait City, Kuwaif) (14 July 2003)

JOURNALISM, THE MEDIA, AND FREEDOM OF EXPRESSION: THE RELEVANCE OF INTERNATIONAL HUMAN RIGHTS
LAW. Guest Professor in International Human rights and Media Class (J-460), taught by Professor Sherry
Ricchiardi-Folwell, Indiana University School of Journalism (28 October 2003)

PROMOTION OF CIVIL SOCIETY AND DEMOCRATIC INSTITUTIONS IN LATIN AMERICA AND IN THE UNITED STATES.
Panel Chair for U.S. Department of State Latin American Visitors Forum. Sponsored by State Department Office
of International Visitors, Bureau of Educational and Cultural Affairs. Visitors to the U.S. were lawyers,
government officials, human rights workers, academics, and others from Argentina, Bolivia, Chile, Colombia, El
Salvador, Guatemala, Horduras, Mexico, Nicaragua, and Venezuela. (Indianapolis, 22 September 2003)

INTRODUCTION TO INTERNATIONAL LAW AND A SURVEY OF UNITED STATES AND OVERSEAS INTERNATIONAL
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LEGAL EDUCATION AND INTERNATIONAL LAW CAREER OPPORTUNITIES. Pane! presentation sponsored by the

International Law Section of the National Bar Association. Presentation at the National Bar Association’s 78th
Annual Convention, (New Orleans), Louisiana, August 2003,

TRAFFICKING IN HUMANS: A MODERN FORM OF SLAVERY. Panel Chair — Panel at the Association of American Law

Schools Annual Meeting. Panel sponsored by the Section on International Human Rights Law. Annual Meeting
held in Washington, D.C., Tanuary 2003

INTERNATIONAL HUMAN RIGHTS LAW IN THE DOMESTIC U.S.A. CONTEXT — REFOCUS & RECOMMITMENT TO
RIGHTS BASED ADVOCACY, Presentation at the Second Annual Norman Amaker Public Interest Law Retreat

Building Community: Finding Support and Resources for Social Change. Retreat held 28 February — 2 March 2003
at the Bradford Woods Retreat Center, Indiana (Presentation on Saturday, 1 March 2003)

FROM NUREMBERG TO ROME: THE DEVELOPMENT OF INTERNATIONAL CRIMINAL LAW & THE ROME STATUTE

FOR THE INTERNATIONAL CRIMINAL COURT. Presentation at the East Asian Workshop on the International
Criminal Court. Held in (Hong Kong), August 2001.

INTERNATIONAL HUMAN RIGHTS LAW: THE RELEVANCE TO PERU. Several lectures to lawyers, judges, and graduate
and undergraduate students in Chimbote and Trujillo, Peru. Presentations at local University Campus, and at

Coutt House in Trujillo. The lectures were sponsored by the Fulbright Senior Specialist Grant | received to teach
at the Universidad Privada San Pedro, in Chimbote, Peru. September & October, 2001,

RACISM, RACIAL DISCRIMINATION, XENOPHOBIA, & RELATED INTOLERANCE: INTERNATIONAL ATTEMPTS TO
ERADICATE GLOBAL EVILS IN THE NEW MILLENNIUM — THE 2001 WORLD CONFERENCE AGAINST RACISM.

Presentation at Indiana University School of Law at Indianapolis, sponsored by the Black Law Students
Association during Black History Month. 22 February 2001.

THIE INTERNATIONAL CRIMINAL COURT, SEARCH AND SEIZURE, & THE RIGHT TO PRIVACY: HUMAN RIGHTS FOR

WRONGDOERS. Presentation at the North-East People of Color Legal Scholarship Conference, City University of
New York, March 2001. (Presenter — work in progress).

THE INTERNATIONAL CRIMINAL COURT, SEARCH AND SEIZURE, & THE RIGHT TO PRIVACY: HUMAN RIGHTS FOR
WRONGDOERS, Presentation at the Mid West People of Color Legal Scholarship Conference, University of
Nebraska School of Law, Linceln, Nebraska, March 2001. (Presenter — work in progress).

THE UNITED NATIONS' & EUROPE’S SYSTEMS FOR THE PROTECTION OF HUMAN RIGHTS: GUIDANCE FOR CASES
WITHIN THE INTER-AMERICAN SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS? Presentation for Latin
American attorneys from Honduras, Guatemala, Costa Rica, and El Salvador in conjunction with training before
the Inter-American Court of Human Rights. Training Program conducted by International Human Rights Law
Institute, DePaul University College of Law. January 2000. San Jose, Costa Rica.

“HUMAN RIGHTS IN INDIANA, THE NATION & THE WORLD — A PANEL DISCUSSION WITH CONGRESSIONAL &
GUBERNATORIAL CANDIDATES.” Panel Moderator & Discussant. Panelists: Congresswoman Julia Carson,
Democrat from 10" Congressional District — Indiana (represented by Mr. Richard Allen, Legislative Ass’t); Dr.
Marvin Scott (Republican Challenger from 10" Congressional District); and Mr. Andrew Horning (Libertarian
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Gubernatorial Candidate). Panel at Indiana University School of Law at Indianapolis. 23 October 2000.

GLOBAL STATUS OF WOMEN’S HUMAN RIGHTS: UNITED NATIONS INITIATIVES 1945 — 2000. Presentation at the
Midwest Women in the Law Conference 2000. 28 Aprit 2000, Indianapolis, Indiana.

ROLE OF THE UNIVERSITY IN THE HUMAN RIGHTS MOVEMENT: SCHOLARS & ACTIVISTS (Presentation at

Harvard Law School — Human Rights Program — 13" Anniversary), 17 ~ 19 Sept. 1999, Cambridge,
Massachusetts.

INNOVATIONS IN TEACHING INTERNATIONAL LAW: INTERNATIONAL HUMAN RIGHTS LAW PROGRAMS

(Presentation at International Law Weekend, *99, sponsored by International Law Society) (New York,
November 1999)

BRIEFINGS ON INTERNATIONAL CRIMINAL LAW, THE UNITED NATIONS SYSTEM FOR THE PROTECTION OF

HUMAN RIGHTS, AND OTHER INTERNATIONAL HUMAN RIGHTS LAW TOPICS (Briefings held in Lome, Togo;
Accra, Ghana; and Katmandu, Nepal) (1999)

BRIEFINGS ON OTTAWA VIENNA + § NGO FORUM & ROME INTERNATIONAL CRIMINAL COURT NEGOTIATIONS
(Canberra, Australia, Australian Dep’t of Foreign Affairs & Trade, & Amnesty International, 30-31 July, 1999)

BRIEFINGS, IMPLEMENTATION OF THE INTERNATIONAL COVENANT ON CIVIL & POLITICAL RIGHTS IN HONG KONG.
(Briefing United Nations Fluman Rights Committee Members, & other UN officials) (Briefings on behalf of and in

conjunction with the Hong Kong Human Rights Monitor, the Hong Kong Human Rights Commission, et al)
{Geneva, Switzerland, November 1999)

CAREERS IN INTERNATIONAL HUMAN RIGHTS LAW: AN ACADEMIC’S PERSPECTIVE (Presentation at DePaul
University College of Law) (sponsored by the National Lawyers’ Guild) (Chicageo, October 1999)

HUMAN RIGHTS BEGINS AT HOME; HUMAN RIGHTS END AT HOME : BRINGING INTERNATIONAL HUMAN
RIGHTS LAW INTO THE UNITED STATES DOMESTIC ARENA (Keynote Banquet Speaker, 16™ Annual Human

Rights Banquet of Xi Rho Omega Chapter of Alpha Kappa Alpha, Inc., 6 March 1999, Ahoskie, North Carolina)
(Presented with Honor “In Recognition of Dedication to International Human Rights™)

RIGHT TO ADEQUATE HOUSING & HOMELESSNESS — RELEVANCE OF INTERNATIONAL HUMAN RIGHTS LAW.

Comment at "First Monday 1999”, sponsored by Alliance for Justice, Indiana University Law School Clinic &
Program in International Human Rights Law (4 October 1999)

A CAREER IN INTERNATIONAL HUMAN RIGHTS LAW (Indianapolis. Presentation at "International Law Indy”
sponsored by Indiana University School of Law International Law Society) (24 March 1998)

BRINGING HUMAN RIGHTS HOME: DO U.S. IMMIGRATION & DEATH PENALTY LAW, POLICIES & PRACTICES
VIOLATE INTERNATIONAL HUMAN RIGHTS LAW ? Comment at "First Monday 1998: Human Rights -- American

Wrongs”, sponsored by Alliarnce for Justice & Indiana University Law School Clinic & Program in International
Human Rights Law (5 October 1998)

HUMAN RIGHTS, DEMOCRACY & THE RULE OF LAW: LESSONS FROM THE UNITED STATES EXPERIENCE WITH
THE UNIVERSAL DECLARATION OF HUMAN RIGHTS & OTHER INTERNATIONAL HUMAN RIGHTS LAW
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INSTRUMENTS , (Featured overseas presentation at Constitutional Court of Lithuania, in Vilnius, Lithuania.
Conference sponsored by Lithuanian Constitutional Court, Lithuanian Human Rights Centre, & USIS America
Center. Received United States Information Agency travel grant to lecture in Lithuania.) (December 1998).

REFLECTIONS ON THE OTTAWA/VIENNA + 5 NGO FORUM & FINAL DOCUMENT, (Presentation at Australian
National University Law Faculty, Centre for Public & Int'l Law, 31 July 1998, Canberra, Australia)

BRINGING HUMAN RIGHTS HOME: THE INTERNATIONAL HUMAN RIGHTS RECORD OF THE, UNITED STATES —
SHOULD WE CELEBRATE? (Lecture at Wake Forest University Law School — Winston Salem, North Carolina)
(29 October 1998) (Invited presentation by Wake Law Civil Liberties Union & National Lawyers Guild)

RELEVANCE OF INTERNATIONAL HUMAN RIGHTS LAW TO EUROPEAN HUMAN RIGHTS LAW (Lecture to law students
attending summer law study program at Lille 1 University in Lille, France, 12 June 1998)

THE ROME STATUTE ON THE ESTABLISHMENT OF A PERMANENT INTERNATIONAL CRIMINAL COURT: A
COMPROMISE OF VICTORY OR DISASTER? ({Presentation & Workshop for Amnesty International Midwest
Regional Conference, 31 Cctober 1998, University of Cincinnati College of Law, Cincinnati, Ohio)

COMMENTS ON INTERNATIONAL HUMAN RIGHTS LAW (Studio Special Guest on “Consider This™ for airing on PBS) (6
November 1998 taping, Indianapolis, Indiana)

THE UNITED NATIONS UNIVERSAL DECLARATION OF HUMAN RIGHTS (UDHR): AHALF CENTURY QUEST FOR
GLOBAL COMPLIANCE (10 DECEMBER 1948 — 10 DECEMBER 1998 & Beyond) (Presentation & Workshop for
Amnesty International - Student Activism Day 1998, 14 February 1998, Butler University, Indianapelis.)

THE UNITED NATIONS AS A PLATFORM FOR ACTION FOR WOMEN & HUMAN RIGHTS, (Presentation at Second
International Conference on Women in Africa and the African Diaspora: Health & Human Rights) (26 October
1998, Indiana University) {Co-sponsored by the IU-I Law School Program in International Human Rights Law)

LABOR AND HUMAN RIGHTS: THE UNITED NATIONS AT WORK IN AS1A (Guest Professor Lecture, Human Rights and
Labor Senior Undergraduate Seminar, Indiana University at Indianapolis (April 1997))

GLOBAL GLANCE AT INTERNATIONAL HUMAN RIGHTS LAW, & HUMAN RIGHTS IN HONG KONG (Lectures for Santa
Clara Law School Summet Program in Hong Keng, Faculty of Law, Hong Kong Univ.) (1995, 1996, 1997, 1998)

FIFTY YEARS WITH THE UNITED NATIONS UNIVERSAL DECLARATION ON HUMAN RIGHTS: 10 DECEMBER 1948 - 10
DECEMBER 1998 & Beyond (Presentation for Amnesty International Indianapolis Chapter, 14 Dec. 1997)

APPLICABILITY OF ONE COUNTRY, TWO SYSTEMS HONG KONG MODEL TO TATWAN: WILL HONG KONG'S POST-
REVERSION AUTONOMY, ACCOUNTABILITY, AND HUMAN RIGHTS RECORD DISCOURAGE A TATWAN
REUNIFICATION? (Paper presented at "Bridging the Taiwan Strait”. Conference sponsored by New England
School of Law, Carnegie Endowment for Int'l Peace, American Society of Int'l Law, Int'l Law Assoc., Boston Bar
Assoc., & the UN Assoc. of America) (Boston, Massachusetts; 17 October 1997)
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DISCRIMINATION ON THE MARGINS OF THE LAW - THE "FORGOTTEN" FORMS OF DISCRIMINATION IN HONG KONG:
SEXUALITY, RACE AND AGE (Paper presented at “Hong Kong Equal Opportunities Law in Int'l & Comparative
Perspective." Conference sponsored by European Commission, Hong Kong Equal Opportunities Commission,
Univ. of Hong Kong Faculty of Law, & Centre for Comparative & Public Law) (Hong Kong, 10-12 Nov. 1997)

HONG KONG AND THE RULE OF LAW: ARTICLE 23 OF THE BASIC LAW, THE SOCIETIES ORDINANCE, AND
PROSPECTS FOR HONG KONG HUMAN RIGHTS NGOS POST 1 JULY 1997 (Paper presented at Conference
sponsored by American University School of Law, Lawyers Committee for Human Rights, and Human Rights
Watch; Video-linked -- Washington, DC & Hong Kong, 18-19 March 1997)

HONG KONG, HUMAN RIGHTS AND FREEDOM OF THE PRESS (Indianapolis: Presentation at Indiana University
International House; Sponsors — Socicty of Professional Journalists & International House) (26 September 1997)

HoMNG KONG MEDIA FREEDOM POST-1997 (Indianapolis; Presentation at Indianapolis Star & News; Sponsored by
Saociety of Professional Journalists and Internationat House) (30 September 1997)

UNITED STATES IMMIGRATION AND REFUGEE LAW & INTERNATIONAL HUMAN RIGHTS. (Indianapolis; Comment at
"First Monday 1997", sponsored by Alliance for Justice & Indiana Univ. Law School Clinic) {6 October 1997)

COMMENT ON HUMAN RIGHTS AND HONG KONG'S REVERSION TO THE PRC (Studio Guest on WABS; Aired live from
Hong Kong) (1 July 1997)

HONG KONG'S SUPPLEMENTARY REPORT TO UNITED NATIONS HUMAN RIGHTS COMMITTEE (Oral Presentation;_
Chaired UN Human Rights Committee meeting with Hong Kong NGOs; Geneva, Switzerland) (October 1996)

TESTIMONY ON A BILL TO AMEND SECTION 13D OF THE HONG KONG IMMIGRATION ORDINANCE, CHAPTER 115 OF

THE LAWS OF HONG KONG (Oral Testimony before Hong Kong Legislative Council Committee) (Represented
Amnesty International Hong Kong) (29 April 1996)

REPORT ON FREEDOM OF EXPRESSION IN MALAYSIA & IRENE FERNANDEZ (Delivered to Working Group on the
Human Rights of Women) (Washington, DC) (September 1996)

BRIEFINGS ON HUMAN RIGHTS IN HONG KONG (Washington, DC; Oral briefings to U.S. State Department; Office of
Vice-President Gore; U.S. National Security Advisor Office; U.S. Congressional Committee Staff, NGOs; &
International Media) (United States Representative of Hong Kong Human Rights Monitor) (Autumn 1996)

BRIEFINGS ON HUMAN RIGHTS IN MALAYSIA (Washington, DC; Oral briefings to Statc Department; U.S. Labour
Department; NGOs & International Media) (Autumn, 1996)

TREATY SUCCESSION AND HONG KONG: WILL THE INTERNATIONAL COYENANT ON CIVIL AND POLITICAL RIGHTS
SURVIVE 19977 (Guest Professor, Saint Mary's School of Law, San Antonio, Texas, 10 December 1996)

COMMENT ON MALAYSIA "FALSE NEWS" CRIMINAL TRIAL OF IRENE FERNANDEZ: FREEDOM OF EXPRESSION
(Studio Guest on CNN World News Asia; Hong Kong) (June 1996)
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HONG KONG & EQUAL OPPORTUNITIES — DISCRIMINATION BASED ON SEXUAL ORIENTATION: OPINION.
Consultative Document on Equal Opportunities: Discrimination on the Grounds of Family Status & Sexual

Orientation: Compendium of Submissions (Home Affairs Branch, Hong Kong Government) (June 1996) pp
C188-C192

COMMENT ON THE NEW SOUTH AFRICAN CONSTITUTION: THE NEW BILL OF RIGHTS (Registry of Submissions,
Constitutional Assembly, Cape Town, South Africa) (May 1996)

TOBACCO ADVERTISING & HUMAN RIGHTS: COMMERCIAL EXPRESSION UNDER ARTICLE 16 OF THE
HONG KONG BILL OF RIGHTS {Delivered at Hong Kong Council on Smoking and Health/
University of Hong Kong Diepartment of Medicine Forum) (16 April 1996)

HONG KONG, THE UNITED NATIONS, AND INTERNATIONAL HUMAN RIGHTS LAW: EFFECTIVE DOMESTIC
IMPLEMENTATION PRE- AND POST-1997 (Delivered for Amnesty International Hong Kong) (May 1996)

COMMENT ON THE HONG KONG GOVERNMENT’S 4™ PERIODIC REPORT TO THE UN HUMAN RIGHTS COMMITTEE
{Oral presentation -- United Nations Human Rights Committee, Geneva, Switzerland) (October 1995)

METHODOLOGY, INFORMATION AND SENSITIVITIES: RIGHTS & DUTIES OF FOREIGN DOMESTIC HELPERS &
HONG KONG EMPLOYERS. Delivered - 34th Int’l Congress on Asian & North African Studies (CANAS) (1993)

INTERNATIONAL & DOMESTIC TV, RADIO, & PRINT MEDIA INTERVIEWS ON VARIED LEGAL TOPICS.

MEDIA INCLUDES CNN, ABC, BBC, VOICE OF AMERICA (VOA), SCMP, RTHK, AMERICAN UNIVERSITY
TV, & NATIONAL PUBLIC RADIO (NPR).

SELECTED INVITED CONFERENCES, COLLOQUIA, CO-SPONSORED CONFERENCES,
EXPERT GROUPS, GRANTS, AWARDS, OTHER APPOINTMENTS, & PRESS CREDENTIALS

DELEGATE (NGO), UNITED NATIONS INTERNATIONAL CRIMINAL COURT ASSEMBLY OF STATES PARTIES MEETING,
2003 (New York)

DELEGATE (NGO), UNITED NATIONS INTERNATIONAL CRIMINAL COURT PREPARATORY COMMITTEE AND
PREPARATORY COMMISSION MEETINGS, 1998, 1999, 2000 (New York)

DELEGATE (NGO), 2001 UNITED NATIONS WORLD CONFERENCE AGAINST RACISM, RACIAL DISCRIMINATION,

XENOPHOBIA & RELATED INTOLERANCE (AND THE NGO WORLD CONFERENCE), August — September 2001
(Durban, South Africa)

DELEGATE (NGO), 2000 UNITED INATIONS WORLD CONFERENCE AGAINST RACISM, RACIAL DISCRIMINATION
XENOPHOBIA & RELATED INTOLERANCE REGIONAL PREPARATORY COMMITTEE MEETINGS FOR THE AMERICAS
(AND THE NGO CONFERENCE OF CITIZENS), December, 2000 (Santiago, Chile)

PARTICIPANT/OBSERVER, ATTORNEY TRAINING ~ INTER-AMERICAN COURT OF HUMAN, Training Program, for 23
Latin American attorneys from El Salvador, Guatemala, Honduras and Costa Rica conducted by the International
Human Rights Law Institute, DiePaul University College of Law. Phase I11. January 2000. San Jose, Costa Rica.
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PARTICIPANT, INTERNATIONAL CRIMINAL COURT TRAINING PROGRAM, INTERNATIONAL CRIMINAL COURT
NETWORK, THE HAGUE, THE NETHERLANDS, JUNE 2003

GRANT RECIPIENT, INDIANA UNIVERSITY INTERNATIONAL PROGRAMS (BLOOMINGTON) RESEARCH Grant (for
Research on Yale Journal of International Law Article) (2000)

UNITED STATES INFORMATION AGENCY GRANT RECIPIENT, LITHUANIA HUMAN RIGHTS SPEAKER’S PROGRAM
(December 1998) (Awarded United States Information Agency travel grant to Vilnius, Lithuania to deliver human
rights lectures, & participate in human rights, democracy & rule of law meetings. Local sponsors: Lithuanian
Constitutional Court, Lithuanian Human Rights Center, & USIS America Center. Meetings with Human Rights
Committee of the Seimas (Parliament), Constitutional Court Judges, professors & students of Law Academy,
Vilnius University Law Faculty, & the Law School of Vytautas Magnus University in Kaunas.) (Lithuania)

EXPERT CONSULTANT, EDUCATION FOR ACTION: A SYMPOSIUM ON HUMAN RIGHTS EDUCATION (ENHANCEMENT
OF UNDERGRADUATE HUMAN RIGHTS EDUCATION AT UNIV OF DAYTON & IN NORTH AMERICA) (INVITED
BY UNIV. OF DAYTON ADVISORY COMMITTEE ON HUMAN RIGHTS) (9-11 April 1999) (Dayton, Ohio)

PARTICIPANT, SOCIETY FOR PROFESSIONAL JOURNALISTS NATIONAL CONVENTION, Oct. 1999, (Indianapolis, Indiana)

DELEGATE, VIENNA + 5 GLOBAL NGO FORUM ON THE 5-YEAR REVIEW OF THE VIENNA DECLARATION AND PLATFORM
OF ACTION, 22-24 June 1998, (Ottawa, Canada) (Co-Sponsor: Human Rights Internet)

DELEGATE (NGO), UNITED NATIONS DIPLOMATIC CONFERENCE OF PLENIPOTENTIARIES ON ESTABLISHMENT OF AN
INTERNATIONAL CRIMINAL COURT, 15 June to 17 July 1998, (Rome, Italy)

PARTICIPANT, INTERNATIONAL HUMANITARIAN Law TRAINING SEMINAR FOR UNIVERSITY (LAW SCHOOL) TEACHERS,

9-15 August 1998, (Geneva, Switzerland) (Co-Sponsored Scholarship from: International Committee of the Red
Cross & Geneva Graduate Institute of International Law)

MODERATOR/CHAIR/CO-SPONSOR, HUMAN RIGHTS & THE INTERNATIONAL COMMUNITY: THE UNITED NATIONS AS
PLATFORM FOR ACTION, (Roundtable at Second International Conference on Women in Africa & the African

Diaspora: Health & Human Rights) (26 Oct 1998, Indiana University) (Co-sponsor: Indiana University School of
Law Program in International Human Rights Law)

PARTICIPANT, UNITED STATES MEETING OF EXPERTS ON REINING IN IMPUNITY FOR INTERNATIONAL CRIMES &
SERIOUS VIOLATIONS OF HUMAN RIGHTS, 13 April 1997. (Washington, D.C.)

PARTICIPANT, REINING IN IMPUNITY FOR INTERNATIONAL CRIMES AND SERIQUS VIOLATIONS OF FUNDAMENTAL
HUMAN RIGHTS, 17-21 September 1997, (Siracusa, Italy)

DISCUSSANT, LILLICH/NEWMAN COLLOQUIUM ON HUMAN RIGHTS, 4 October 1997, (Cincinnati, Ohie) (Urban Morgan
Institute; University of Cincinnati Schoo] of Law)

PARTICIPANT & CO-SPONSOR, ADVANCING CHILDREN'S FUTURES: THE ROLE OF NON-GOVERNMENTAL
ORGANIZATIONS IN SUPPORTING CHILDREN'S RIGHTS, 20-22 Nov. 1997, (Indianapolis, Indiana) (Co-Sponsored
by Program in International Human Rights Law, Indiana University School of Law at Indianapolis)
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INVITED PARTICIPANT, United Nations/52 Annual DPI/NGO Conference: Meeting the Challenges of a Globalized World,
(United Nations, New York, 15-17 September 1999)

MODERATOR & DISCUSSANT, HUMAN RIGHTS IN LATIN AMERICA, 4 November 2000, Panel Discussion featuring Ms.

Marisol Lopez-Mendoza (Mexico Solidarity Network — Chiapas, Mexico) and Jose Rivero, Greg Loyd, & Dan
Foote (Indianapolis, Indiana)

INVITED PARTICIPANT, Intellectual Property & Human Rights (American Association for the Advancement of Science,
14 September 1999, Washington, DC)

TRIAL OBSERVER, DPP OF MALAYSIA V IRENE FERNANDEZ. Trial Observer in Kuala Lumpur, Malaysia (1996 & 1998).
Trial commenced Summer 1996 and ended in 2003, (Criminal Charges of Maliciously Publishing False News

Cantrary to the Malaysian Printing Presses and Publications Act 1984 (as rev'd 1987), (Act 301)). (On Mission for
Human Rights Watch/Asia).

PARTICIPANT, LEADERSHIP CONFERENCE — HARVARD UNIVERSITY, 16—18 Sept. 1999, Cambridge, Massachusetts.

PRESS ACCREDITATION

Hong Kong/People’s Republic of China Government — Transition/Change of Sovereignty Hand-Over Ceremonies &
Other UK/PRC Events (June/July 1997)

s North Atlantic Treaty Organization — NATO — Kosovo Forces (KFOR) (June 1999)

o  United Nations General Assembly (New York) (September 1999)

D27 (Hicks) CV of George Edwards Page 16 of 16
Paae 81 of 346



Message Page 1 of 1

From:

Sent: Thursday, October 28, 2004 1:57 PM
To: 'Mori, Michael, MAJ, DoD OGC/;

MAJ Bamberg Law Center;
iBrownback, Peter E. COL (L)

Subject: United States v. Hicks, Decision of the Presiding Officer, D27
United States v. Hicks

Decision of the Presiding Officer, D27

The Presiding Officer has denied the request for production of George Fdwards as a witness. The
Presiding Officer did not find that he is necessary. See Military Cammission Order 1, section 5H

Accordingly, this request has been moved from the active 10 the inactive section of the filings inventory in
accordance with POM 12. See also paragraph 8, POM 12.

By Direction of the Presiding Officer

Assistant to the Presiding Officers

Deceon oF W o, D27

ﬁle.l?/ ?9?45&8&9#&011%20 520current\1%20-%20Indexed%20motions\Hicks%20ind... 8/22/2005




)
UNITED STATES OF AMERICA )
) DEFENSE MOTION -
) THE ENTIRE COMMISSION
v ) TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 30
)
DAVID HICKS ) {(Michael Schmitt)
)
29 QOctober 2004

The Defense previously requested that name of witness be produced. The request was denied by the
Presiding Officer under the provisions of Military Commission Order 1, section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory
D30, in making its determination.

a. Motion by the defense requesting Mr. Schmitt.
b. Decision of the Presiding Officer denying the witness.
¢. The government response to D30, if any.

By:

M.D. MORI1
Major, U.S. Marine Corps

Review Exhibit L/o

Page_ | o [
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UNITED STATES OF AMERICA

DEFENSE REQUEST FOR
WITNESS

(Professor Michael Schmitt)

DAVID M. HICKS 20 October 2004

<

The Defense in the case of the United States v. David M. Hicks requests the following wiiness for the

01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense
states:

l. Witness information:
Professor Michael Schmitt
Professor of International Law and Director, Program in Advanced Security Studies

George C. Marshall European Center for Security Studies
Garmisch-Partenkirchen, Germany

Office Phone: 49-8821-750-617
schmittm(@marshallcenter.org

2. Need for translator: None

2. Synopsis of testimony: i is anticipated the Mr. Schmitt will testify as an expert in the law of
armed conflict (law of war), including but not limited to, the following:

a. Professor Schmitt will testify regarding the applicability of the Law of Armed Conflict (LOAC) to
hostilities prior to the commencement, during, and following active U.S. and coalition military
operations in Afghanistan. He will explain that an international armed conflict did not begin until
October 7, 2001, because before that date there were was no armed conflict between Statcs; therefore,
the law of armed conflict did not apply until that date. This testimony will demonstrate the erroneous
nature of the time period contained in charge 1.

He will further testify that the international armed conflict between the United States and the
former government of Afghanistan, the Taliban regime, likely ended in 2002 when the new interim
government of Afghanistan, headed by Mr. Karzai, took power in Afghanistan. He will further testify
that the only portion of the LOAC currently applicable to ongoing U.S. military operations in
Afghanistan would be the provisions of Common Article 3 of the Geneva Conventions because the
military operations taking place in Afghanistan against the remnants of the former Taliban regime
constitute, at most, a non-international armed conflict. He will further testify that the ongoing military
operations against al Qaida in Afghanistan do not trigger the LOAC because al Qaida is neither a state
entity, nor a rebel group operating in the United States.

Professor Schmitt will also testify that the assertions by the prosecution that al Qaida is a
“virtual state” arc unsupported by any reasonable interpretation of international law and/or the LOAC.
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He will further testify that the prosecutions assertions that the President’s statements that the United
States is at war with the al Qaida, or is engaged in an armed conflict with al Qaida, have no bearing on
the application of the LOAC, and that prosecution assertions that such statements trigger the

application of the LOAC as it applies to Mr. Hicks continued detention as an enemy combatant by the
United States are incorrect.

Professor Schmitt will also testify regarding the requirements under the LOAC for an
individual to be considered a lawful combatant. He will testify that under the LOAC, Mr. Hicks
should have been granted an Article 5 tribunal soon after he was taken into custody by the United

States. He will further testify regarding the implications of Mr. Hicks' attempts to comply with the
LOAC as it pertains to lawful combatants.

Professor Schmitt will also testify regarding the implications of Mr. Hicks' alleged status as an
unprivileged belligerent, and the implications of that status, Specifically, he will testify that the
offense of “murder by an unprivileged belligerent” is not a war crime as contained in charge 2 and one
of the objects of Charge 1. He will testify Mr, Hicks’ that the mere status of unprivileged belligerent is
not an offense under the LOAC, and that if, in fact, he aided in a murder, attempted to murder, or in
fact participated in the murder of American personnel and/or coalition partner personnel, Mr. Hicks
could only be tried under the domestic law of a state with domestic jurisdiction over Mr. Hicks.

The above testimony is relevant to the defense motions to dismiss or for appropriate relief for
imposition of improper pretrial detention; the international armed conflict in Afghanistan has ended;
for failure to state an offense of “murder by an unprivileged belligerent;” for failure to state an offense
of “destruction of property by an unprivileged belligerent; and other defense motions,

It should be noted the defense may ask Professor Schmitt to testify regarding other concepts
relevant to the LOAC that are implicated by Mr. Hicks' case. This synopsis is not intended to convey
every possible point, opinion, or relevant fact that Professor Schmitt has to offer as part of his
testimony. Please refer to the arguments in the defense motions. The motion documents contain
additional cites to relevant legal concepts about which Professor Schmitt may testify.

3. Source of knowledge: 1 have spoken to him previously.

4. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1
November 2004.

5. Reasonable availability of witness: Mr. Schmitt is available to testify by telephone.

6. Alternative to live testimony: The defense believes that a stipulation of expected testimony is not a
viable option for this witness. Much of the expected testimony is intended to educate the commission
on relevant areas of law, some of which will include opinion. Further, a stipulation of expected
testimony would take away the commission’s opportunity to question this witness regarding complex
issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and opinions
the witness will testify about are in direct contravention of opinions the prosecution has cited in its
responses to defense motions. Alternatives to testimony such as written opinions, briefs, telephonic
testimony, or affidavits will not be sufficient to adequately convey to the commission the complex
concepts of LOAC and its application to Mr. Hicks” continued detention, trial by military commisston
for certain offenses, the implications of the existence of an armed conflict with al Qaida and/or the
Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would deprive the
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commission of the important opportunity to question Professor Schmitt regarding the topics on which
he would testify, and others topics in to which the commission desired to inquire.

7. Is the witnesses camulative with other witnesses: No.

8. Attachments: CV of Mr. Schmitt

By: o

M.D. MORI
Major, U.S. Marine Corps
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Professor Michael N. Schmitt

Current Position

Director, Leaders of the 21 Century Program and Professor of International
Law, College of International Security Studies, George C. Marshall European
Center for Security Studies, Garmisch-Partenkirchen, Germany

Education

Academic

LL.M, Yale Law School

JD, University of Texas

MA (National Security and Strategic Studies), Naval War College
MA (Political Science/History), Southwest Texas State University
BA {Political Science/History), Southwest Texas State University
Frofessional

Naval War College

Air War College

Air Command and Staff College

Marine Command and Staff College
Air Force Squadron Officers School

Professional Affiliations

Member, Institute of International Humanitarian Law

Member, International Law Association (British Branch)

NATO School, Adjunct Faculty

American Society of International Law (ASIL)

Sociéte Internationale de Droit Militaire et Droit de la Guerre, UK Branch
Editorial Board, International Law Studies Series

Executive Committee, Lieber Society, ASIL

Professional Experience
2003-Present: Director, Leaders of the 21st Century Program and Professor of International Law,
George C. Marshall European Center for Security Studies.

1999-2003: Director, Executive Program in international and Security Studies, George C. Marshall
European Center for Security Studies

1998-1999: Professor and Deputy Head, Department Of Law, United States Air Force Academy
1997-1998: Visiting Scholar, Yale Law School

1996-1998: Professor of International Law, Naval War College
1997: Staff Judge Advocate, Operation Northern Watch (No-Fly Zone Over Iraq)
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1995-1996: Student, United States Naval War College

1993-1995: Staff Judge Advocate, Incirlik Air Base, Turkey

1991-1993: Staff Judge Advocate, Iraklion Air Station, Greece

1990-1991: Student, Yale Law School

1988-1990: Assistant Professor of Law, United States Air Force Academy

1987-88: Defense Counsel, Florennes Air Base, Belgium

1986-87: Deputy Staff Judge Advocate, Florennes Air Base, Belgium

1984-1986: Assistant Staff Judge Advocate, Incirlik Air Base, Turkey

1981-1984: Student, University Of Texas Law School

1979-1981; Chief, Operational and Targeting Intelligence, Incirlik Air Base, Turkey

Awards

Scholarship

Annual Waldemar Solf Lecture, U.S. Army Judge Advocate General's School, 2003
Elected Member, International Institute of Humanitarian Law, 2002

Klaus Kuhn Prize, International Institute of Humanitarian Law, 2000

Hugh Nott Prize, Naval War College, 1999

Military Operations and Law Prize, Naval War College, 1996

Society for Strategic Air Command Award, Best Air Force Law Review Article, 1994
Ambrose Gherini Prize for International Law, Yale Law School

Frofessional

American Bar Association, Special Commendation for Exemplary
Commitment to Public Service, 39th Wing Law Center, 1995

American Bar Association, Qutstanding Air Force Lawyer Award, 1991-92
QOutstanding Judge Advocate, U.S. Air Forces, Europe, 1991

New York Bar Association Award for Trial Advocacy, USAF Judge Advocate General’s School, 1987
Outstanding Judge Advocate, U.S. Air Forces, Southern Europe, 1985
Joint Meritorious Service Medal

Meritorious Service Medal (eight)

Air Force Achievement Medal (Specific Accomplishment)

Humanitarian Service Medal

Southwest Asia Service Medal (with Battle Star)

Armed Forces Expeditionary Medal

2 Gernackerstrasse
82467 Garmisch-Partenkirchen
Germany
Phone +49 (0)8821-750617 - Fax +49 (0)8821-750688

Michael Schmitt
George C. Marshall European Center for Security Studies
CMR 409, Box 564
APO AE 09053

E-mail: schmittm@marshallcenter.org
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1810

October 22, 2004
MEMORANDIUM FOR DETAILED DEFENSE COUNSEL ICO DAVID MATTHEW HICKS

SUBJECT: Witness Request for Professor Michael Schmitt

1. On October 20, 2004, the Defense Counsel in 11,$. v. Hicks requested the above-pamed
wilness be produced for live testimony at Guantanamo Bay, Cuba. For the reasons laid in our
Motion to Exclude Attormney and Legal Commentator Opinion Testimony of October 13, 2004
and Reply thereto of October 22, 2004, we object to this form of testimony. Accordingly, your

request is dented.
leutenant , ne Corps
Prosecutor
Office of Military Commissions
Attachment:
As stated

éOQT Dooite. o Schmo7
U 7TNess 120 QuesT 4 D%O)
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Message Page 1 of 1

From:
Sent: Thursday, October 28, 2004 4:54 PM

ori, Michael, MAJ, DoD OGC";
. "Will Col DoD OGC Gunn (Gunn, Will, Col, DoD OGCY;

rt, Jeffery MAJ Bamberg Law Center’;
Brownback, Peter E. COL (L)

Subject: United States v. Hicks. Decision of the Presiding Officer, D30
United States v. Hicks

Decision of the Presiding Qfficer, D30

The Presiding Officer has denied the request for production of Mr. Schmidt as a witness. The Presiding
Officer did not find that he is necessary. See Military Commission Order 1, section $H. Accordingly, this
request has been moved from the active to the inactive section of the filings inventory in accordance with
POM 12. See also paragraph 8, POM 12,

By Direction of the Presiding Officer

Assistant to the Presiding Officers

Po Pecisio)) D 20(rhars

films :%a&%%pnqma,ﬂe@nn%7n.%mm irrent\19420-%20Indexed%20motions\Hicks%20Ind... 8/22/2003



Office of the Presiding Officer
Military Commission

August 31, 2004
MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS

SUBJECT: Interlocutory Question 1 — Location of Closed Sessions

1. This Interlocutory Question is presented under the provisions of Military Commission
Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.” “Closed sessions™ as used in this document are those sessions of the

Commission in which the accused does not have the right to be present because of the
nature of the information presented.

2. An accused is not allowed to be present during closed sessions making it unnecessary
to hold such sessions at GTMO. The Presiding Officer does not believe that any
Commission Law recjuires that a closed session be held in the same general locale that the
accused is located. The Commission is considering scheduling and holding — when and if
possible — closed sessions in CONUS with the following arrangements:

a. All necessary parties will be assembled at a facility where the necessary
security arrangements can be made.

b. No other business may be conducted or addressed other than the presentation of
closed session evidence which the accused is not permitted to hear, or arguments on
motions or objections based solely on closed session matters.

3. May the Commission proceed as indicated in paragraph 2 above?

Signed by:

Peter E. Brownback 111

COL, JA, USA

Presiding Officer

CF: All Trial and Defense Counsel: Review Exhibit ‘7(/
US v. Hamdan
US v. Hicks Page_l Of Z
US v. Al Bahul
US v. Al Qosi
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 5, 2004

MEMORANDUM FOR Colonel Peter E. Brownback III, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBJECT: Request for Authority Submitted as “Interlocutory Question 1”

On August 31, 2004 you forwarded “Interlocutory Question 1” to me for decision,
requesting authority to hold closed sessions of the Commission, from which the accused
has been properly exciuded, at a location within the Continental United States.

This issue is not properly raised as an Interlocutory Question. [ view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

1 will consider your question as a request for me to exercise the authority vested in
the Appointing Authority by MCO Number 1, Section 6(B)(4), to authorize holding
closed sessions of the Commission at a place other than Guantanamo Bay, Cuba. The
request is denied. All sessions of the Commission shall be conducted at Guantanamo

s

John D. Al
Appointing Authority
for Military Commissions

Review Exhibit L/
Page Z o _&

G
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

September 9, 2004

MEMORANDUM FOR Appointing Authority for Military Commissions

SUBJECT: Interlocutory Question # 1 and # 2

In response to the Presiding Officer’s Interlocutory Question #1, the defense in U.S. v. Hicks
objects to closed sessions of the commission occurring outside of Guantanamo Bay unless Mr.
Hicks is available for consultation in the imamediatc area of the closed session.

This proposal appears to justify closed sessions for the sake of convenience, and would
encourage more business 1o be conducted within a closed session. Such action is contrary to our
client’s right to a trial open to the public mandated in MCO No. 1, and the U.S. and Australian
agreement that the prosecution does not intend to rely on evidence in its case-in-chief requiring
closed proceedings from which Mr. Hicks could be excluded.

Assuming that Mr. Hicks must be excluded from closed sessions (a proposition we object to
generally, and which will be the subject of a subsequent formal motion), Mr. Hicks still has a
right to consult with counsel in person before any closed session and during any recesses.
Because Mr. Hicks is confined at Guantanamo Bay, we would lose the opportunity for necessary
face-to-face consultation if the Presiding Officer’s proposal for CONUS closed sessions were put
in place. This would unfairly interfere with the attorney-client relationship, and impair our
ability to represent Mr. Hicks zealously.

I will note that prior closed sessions included little, if any, classified information being
presented. I am concerned that closed sessions are not functioning to protect any classified
information. The closed sessions have, however, already resulted in Mr. Hicks being
unnccessarily excluded from the proceedings, and have unnecessarily limited the public’s access
to information. Thus, it is clear that any procedural change that would facilitate the holding of
more closed sessions will have the effect of more commission business being conducted — most
likely unnecessarily to sorme, if not a considerable extent — in secret, a development contrary to
the explicit directives of MCO No. 1.

In response to the Presiding Officer’s Interlocutory Question #2, the defense in U.S. v. Hicks
objects to closed conferences where the members are not meeting face to face. The commission
as a whole is to decide issues of law and fact. A full and thorough discussion must take place on
all issues. A comprehensive exchange of ideas and positions can not be accomplished effectively
via e-mail or phone. Allowing Commission conferences to be conducted by the means proposed

in Interlocutory Question #2 will only undermine the integrity and legitimacy of the military
commission process as a whole.

Review Exhibit Ll

Page_ /| Of =
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Indeed, the procedures proposed in 1Q #2 would be unprecedented even in an ordinary case.
Juries do not meet outside the courthouse to decide cases; nor do they do so by e-mail or
teleconference. Also, there are so many mixed issues of fact and law that even the judicial
function of the Commission ¢annot be separated from its fact finding obligations. Moreover,
given the nature of the proceedings, their importance, their unique context, and the fact that the
world is watching carefully, it would b entirely inappropriate to treat the Commission’s
deliberations so cavalierly as to reduce them to ordinary civilian or corporate decision-making.
Besides, the participation of particular members might well be circumscribed or otherwise
limited by resort to other rmeans of deliberation and/or decision-making. Deliberation by

telephone or e-mail will invariably stunt discussion and full participation by all Commission
members.

Furthermore, as a threshold matter, we do not believe any amendments should be made to
MCO’s or MCT’s (upon which 1Q’s #1 & 2 are based) that adversely affect any detainee. Such
changes not only constitute ex post facto provisions, but also further aggravate a critical defect in
the commission system: that there is an absence of the notice and/or continuity that arc
hallmarks of a fair adjudicative system. The prospect of further amendments to MCO’s and
MCTI’s, without any symmetrical procedure for doing so {or contesting them beforehand) merely
enhances the intractable problems inherent in the commission system as presently constituted.

If you have any questions regarding the memorandum, please contact me at (703) 607-1521.

M. D. MORI
Major, U.S. Marine Corps
Detailed Defense Counsel

Review Exhibit Yz
page_ Z- Of

VR

Page 94 of 346



Office of the Presiding Officer
Military Commission

September 1, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS
SUBJECT: Interlocutory Question 2 - Closed Conferences

1. These Interlocutory Questions are presented under the provisions of Military
Commission Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer
“deems appropriate.” In presenting these questions, the Presiding Officer presumes that

the proposed modification to paragraphs 4 and 5 of Military Commission Instruction # 8,
forwarded by email on 23 August 2004, is in effect.

2. Military Commission Order #1, paragraph 6B(4) provides that “Members of the
Commission may meet in closed conference at any time.”

a. Is there any reason why the members can not meet together to hold a closed
conference in CONUS to discuss and decide motions, questions, and other matters that do
not require the presence of counsel or the accused?

b. Can the closed conference be done by conference call with all members - given
a situation where all the members have the necessary documents to resolve a motion or
question?

c. Can the closed conference be done by email - given a situation where all the
members have the necessary documents to resolve a motion or question ensuring that all
members receive and respond to all emails?

Signed by:

Peter E. Brownback III

COL, JA, USA

Presiding Officer

CF: All Trial and Defense Counsel: Review Exhibit ._i/__._
US v. Hamdan
US v. Hicks Page / of 2
US v. Al Bahul
US v. Al Qosi
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 5, 2004

MEMORANDUM FOR. Colonel Peter E. Brownback III, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v, Bahlul

SUBJECT: Request for Authority Submitted as “Interlocutory Question 27

On September 1, 2004 you forwarded “Interlocutory Question 2” to me for
~ decision, requesting authority to hold closed conferences of the Commission, to discuss
and decide motions, questions, and other matters that do not require the presence of

counsel or the accused, at either (1) a location within the Continental United States, (2)
by telephonic conference call or (3) by electronic mail.

This issue is not properly raised as an Interlocutory Question. 1 view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

I will consider your question as a request for me to exercise the authority vested in
the Appointing Authority by MCO Number 1, Section 6(B)(4), to authorize holding
closed deliberations of the Commission at a place other than Guantanamo Bay, Cuba, and
by a means other than direct face-to face discussion. The request is denied. All

deliberations of the Commission shall be conducted at Guantanamo Bay, and all
members and alternates shall be physically present.

£ flbh

John D. Altenburg, Jr-
Appointing Authori

for Military Commissions

5

Review Exhibit éf?j
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEY DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

September 9, 2004

MEMORANDUM FOR Appointing Authority for Military Commissions

SUBIECT: Interlocutory Question# 1 and #2

In response to the Presiding Officer’s Interlocutory Question #1, the defense in U.S. v. Hicks
objects to closed sessions of the commission occurring outside of Guantanamo Bay unless Mr.
Hicks is available for consultation in the immediate arca of the closed session.

This proposal appears to justify closed sessions for the sake of convenience, and would
encourage more business to be conducted within a closed session. Such action is contrary to our
client’s right to a trial open to the public mandated in MCO No. 1, and the U.S. and Australian
agreement that the prosecution does not intend to rely on evidence in its case-in-chief requiring
closed proceedings from which Mr. Hicks could be excluded.

Assuming that Mr. Hicks must be excluded from closed sessions (a proposition we object to
generally, and which will be the subject of a subsequent formal motion), Mr. Hicks still has a
right to consult with counisel in person before any closed session and during any recesses.
Because Mr. Hicks is confined at Guantanamo Bay, we would lose the opportunity for necessary
face-to-face consultation if the Presiding Officer’s proposal for CONUS closed sessions were put
in place. This would unfairly interfere with the attorney-client relationship, and impair our
ability to represent Mr. Hicks zealously.

I will note that prior closed sessions included little, if any, classified information being
presented. Tam concerned that closed sessions are not functioning to protect any classified
information. The closed sessions have, however, already resulted in Mr. Hicks being
unnecessarily excluded from the proceedings, and have unnecessarily limited the public’s access
to information. Thus, it is clear that any procedural change that would facilitate the holding of
more closed sessions will have the effect of more commission business being conducted — most
likely unnecessarily to some, if not a considerable extent — in secret, a development contrary to
the explicit directives of MCO No. 1.

In response to the Presiding Officer’s Interlocutory Question #2, the defense in U.S. v. Hicks
objects to closed conferences where the members are not meeting face to face. The commission
as a whole is to decide issues of law and fact. A full and thorough discussion must take place on
all issues. A comprehensive exchange of ideas and positions can not be accomplished effectively
via e-mail or phone. Allowing Commission conferences to be conducted by the means proposed
in Interlocutory Question #2 will only undermine the integrity and legitimacy of the military

commission process as a whole.
Review Exhibit /'/i
Page / of __Z___
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Indeed, the procedures proposed in 1Q #2 would be unprecedented even in an ordinary case.
Juries do not meet outside the courthouse to decide cases; nor do they do so by e-mail or
teleconference. Also, there are so many mixed issues of fact and law that even the judicial
function of the Commission cannot be separated from its fact finding obligations. Morcover,
given the nature of the proceedings, their importance, their unique context, and the fact that the
world is watching carefully, it would b entirely inappropriate to treat the Commission’s
deliberations so cavalierly as to reduce them to ordinary civilian or corporate decision-making.
Besides, the participation of particular members might well be circumscribed or otherwise
limited by resort to other means of deliberation and/or decision-making. Deliberation by

telephone or e-mail will invariably stunt discussion and full participation by all Commission
members.

Furthermore, as a threshold matter, we do not believe any amendments should be made to
MCO’s or MCT’s (upon which IQ’s #1 & 2 are based) that adversely affect any detainee. Such
changes not only constitute ex post facto provisions, but also further aggravate a critical defect in
the commission system: that there is an absence of the notice and/or continuity that are
hallmarks of a fair adjudicative system. The prospect of further amendments to MCO’s and
MCI’s, without any symmetrical procedure for doing so (or contesting them beforehand) merely
enhances the intractable problems inherent in the commission system as presently constituted.

If you have any questions regarding the memorandum, please contact me at (703) 607-1521.

M. D. MORI
Major, U.S. Marine Corps
Detailed Defense Counsel

Review Exhibit 4/
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Office of the Presiding Officer
Military Commission

September 2, 2004
MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS

SUBJECT: Interlocutory Question - #3 - Process for Deciding Motions and the
Procedure for Forwarding Mandatory/Discretionary Interlocutory Questions

1. This Interlocutory Question is presented under the provisions of Military Commission
Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.” In presenting this question, the Presiding Officer presumes that the
proposed modification to paragraphs 4 and 5 of Military Commission Instruction # 8,
forwarded by email on 23 August 2004, is in effect.

2. If a motion or question is presented to the Commission that would effect the

termination of the proceedings with respect to a charge if granted, is the below
procedure correct?

a. The motion or question is heard by the Commission and evidence is gathered.
The Commission hears oral argument, if requested and necessary. The Commission does
not make any findings of fact, does not rule on the motion, and does not make any
recommendation on the disposition of the motion.

b. The Presiding Officer will determine what documentary or other materials shall
be forwarded to the appointing authority - counsel for either side may forward any other
materials NLT than a specific announced date.

¢. If the members will not decide or recommend a decision on a motion, and no
evidence is required to decide the question, is it necessary for the members to be meet in
open session or closed conference, or may the Commission simply arrange to send the
motions and written argument to the Appointing Authority?

3. If a motion or question is presented to the Commission that would not effect the

termination of the proceedings with respect to a charge if granted, is the below
procedure correct?

a. The motion is received by the Commission and evidence is gathered. The
Commission hears oral argument, if requested and necessary.

é/‘
Review Exhibit /7(
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b. In a closed conference, the members decide the motion or question, and the
decision is announced in an open session, or, if classified or protected, a closed session,
or by a published decision in writing or email.

c. The Presiding Officer may, in his or her discretion, certify the question to the
Appointing Authority and if that is done, will determine what documentary or other
materials shall be forvarded to the appointing authority. He will only forward the
question after the Commission has completed the process in 3a and 3b above.

4. If a motion or question is presented to the Commission that would net effect the
termination of the proceedings with respect to a charge, whether granted or not, is the

Commission required to prepare formal and written findings of fact and/or conclusions of
law?

Signed by:

Peter E. Brownback III
COL, JA, USA
Presiding Officer

CF: All Trial and Defense Counsel:
US v. Hamdan
US v. Hicks
US v. Al Bahul
US v. Al Qosi

Review Exhibit qg’

Page Z of ___b__

Page 100 of 346




OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTCN, DC 20301-1840

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 6, 2004

MEMORANDUM FOR. Colonel Peter E. Brownback III, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v, Bahiul

SUBIJECT: Request for Guidance Submitted as “Interiocutory Question 3”

On September 3, 2004 you forwarded “Interlocutory Question 3” to me for

decision, requesting approval of proposed procedures for certifying interlocutory
questions to me.

This issue is not properly raised as an Interlocutory Question. I view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized, Accordingly, your request is denied in the form of an
interlocutory question.

I recognize that guidance is necessary regarding the procedure for certifying
interlocutory questions to me. Such guidance will be promulgated by the appropriate

o Atd S

John D. Altenburg, Jr.
Appointing Authority
for Military Commissions

Review Exhibit ﬁ ‘g—
Page ?D of b
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

September 9, 2004

MEMORANDUM FOR Appointing Authority for Military Commissions

SUBJECT: Interlocutory Question # 3 and the power of the Appointing Authority to decide
Interlocutory questions

In response to the Presiding Officer’s Interlocutory Question #3, the defense in U.S. v. Hicks
objects to the Appointing Authority being connected in any way with any decision of law in the
military commission assigned to Mr. Hicks’s pending case.

The President’s Military Order of 13 November 2001 is clear; the military commission sits
“as the triers of both law and fact.” As for the procedures outlined in § 2 of IQ #3, there is not
any basis in the PMO for such procedures. They are, just like so much else in the Commission
system, merely a creaturs of the PO or Appointing Authority, and not part of any codified,
predictable, or viable legal system. As such, they are ultra vires.

All language found in any Military Commission Order or Instruction attempting to authorize
interlocutory questions of law to be forwarded to and decided by the Appointing Authority
violates the President’s Military Order and denies Mr. Hicks the fundamental guarantees of due
process. The Appointing Authority is not an independent judicial officer, and referring matters to
him as if he were only further de-legitimizes the entire commission system. It also, of course,
further illustrates a fundamental problem with the commission system: the absence of
independent review, appellate or otherwise.

More specifically,

(a)  regarding the procedures in  3(b), we restate our objections to publishing official
Commission decisions via e-mail;

(b)  regarding the procedures proposed in § 3(c), there should not be any editing with
respect to what “documentary or other materials” are forwarded to the Appointing
Authority once the PO has certified a question. All materials either presented by a
party, or generated at a hearing, or deliberative session of the Commission, should
be forwarded to the Appointing Authority in the event of certification of a
particular tssue or motion; and

(c) regarding q 4, all formal findings of fact and/or conclusions of law should, as a
requirement, be made in writing by the Commission.

Furthermore, as a threshold matter, we do not believe any amendments should be made to
MCO’s or MCI’s (upon which IQ’s #1 & 2 are based) that adversely affect any detainee. Such

Review Exhibit Aﬁé
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changes not only constitute ex post facto provisions, but also further aggravate a critical defect in
the commission system: that there is an absence of the notice and/or continuity that are
hallmarks of a fair adjudicative system. The prospect of further amendments to MCO’s and
MCT’s, without any symmetrical procedure for doing so (or contesting them beforehand) merely
enhances the intractable problems inherent in the commission system as presently constituted.

If you have any questions regarding the memorandum, please contact me at (703) 607-1521.

M. D. MORI
Major, U.S. Marine Corps
Detailed Defense Counsel

Review Exhibit %
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Office of the Presiding Officer
Military Commission

September 02, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS

SUBJECT: Interlocutory Question 4 — Necessary Instructions

1. This Interlocutory Question is presented under the provisions of Military Commission

Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.”

2. Paragraph 5, MCI #8 states that the implied duties of the Presiding Officer includes the
function of “providing necessary instructions to other commission members.”

3. Thus far, I have provided the members with instructions on the record during open
sessions of the Commission. I have also provided members, as indicated in Review
Exhibits, certain preliminary instructions in writing before the Commission met or
assembled. In my opinion those instructions were necessary -- so the members could
understand their role, could understand various matters which occurred on the record
(e.g., voir dire), could prevent being unnecessarily tainted by contact or publicity, and
could foresee, generally, how the process was going to work.

4. In the Commission process, the members have the unique role of deciding questions of
both fact and law. In this situation, the question of which instructions are necessary may
appear to some to be unclear. The basic problem is should the Presiding Officer instruct
the members on what the law is when the members are empowered to decide the law for
themselves? Another way of phrasing the question is, does the Presiding Officer provide
necessary instructions to the members, or does he provide the members advice on his
opinion of what the law is?

5. Instructions on Merits.

a. Is the Presiding Officer expected to instruct the members on the merits with
respect 1o the elements of the offenses, defenses, evidentiary matters, and the like as
would a Military Judge in a courts-martial?

b. If the Presiding Officer is to instruct on the merits as indicated above:

(1). Must the instructions be provided in open court in the presence of the parties?
If so, may they be provided to the members in writing or must they be given orally?

" Review Exhibit 4/7
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(2). If instructions on the matter are to be given in open court, and counsel objects
to the instructions, is the “conflict” resolved by the members or the Presiding Officer?

(3). If counsel for either side do not agree to an instruction, are the members
legally required or forbidden to give any more weight to the Presiding Officer's
instructions than they give to the views of the parties?

{4). Could the instructions be provided in closed conference when only the
members are present? If not, could the instructions be provided in closed conference if

the instructions are in writing and provided to counsel for both sides prior to counsel
arguing on the merits"”?

(5). If instructing in closed session is permissible, must the instructions that are or

will be given to be made known to counsel and the accused before or after, if at all, they
are given?

(6). If instructions are not to be provided in either an open session or a closed
conference, may the Presiding Officer advise the members of his legal opinion on the law

on the matter in issue (recognizing that the members may choose to vote contrary to the
Presiding Officer’s opinion)?

6. Instructions on Motions

a. Is the Presiding Officer expected to instruct the members on the law associated
with a motion?

b. If the Presiding Officer is to instruct on the law of a motion:

(1). Must the instructions be provided in open court in the presence of the parties?
If so, can they be provided in writing?

(2). If instructions on the motion are to be given in open court, and counsel

objects to the instructions, is the “conflict” resolved by the members or the Presiding
Officer?

(3). If counsel for either side do not agree to an instruction, are the members
legally required or forbidden to give any more weight to the Presiding Officer's
instructions than they give to the views of the parties?

(4). Could the instructions be provided in closed conference when only the
members are present? If not, could the instructions be provided in closed conference if

the instructions are in writing and provided to counsel for both sides prior to counsel
arguing on the merits?

Review Exhibit __f’f_?__
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(5). If instructing in closed session is permissible, must the instructions that are or

will be given to be made known to counsel and the accused before or after, if at all, they
are given?

(6). If instructions are not to be provided in either an open session or a closed
conference, may the Presiding Officer advise the members of his legal opinion on the law

on the matter in issue (recognizing that the members may choose to vote contrary to the
Presiding Officer’s opinion)?

(7). In the case involving a motion which would effect a termination of the
proceedings, are instructions in any form necessary?

7. Instructions on sentencing.

a. Is the Presiding Officer expected to instruct the members on the law associated
with sentencing?

b. If the Presiding Officer is to instruct on the law in sentencing?

(1). Must the instructions be provided in open court in the presence of the parties?
If so, may they be provided to the members in writing or must they be given orally?

(2). If instructions on sentencing are to be given in open court, and counsel

objects to the instructions, is the “conflict” resolved by the members or the Presiding
Officer?

(3). If counse! for either side do not agree to an instruction, are the members
legally required or forbidden to give any more weight to the Presiding Officer's
instructions than they give to the views of the parties?

(4). Could the instructions be provided in closed conference when only the
members are present? If not, could the instructions be provided in closed conference if

the instructions are in writing and provided to counsel for both sides prior to counsel
arguing on the merits?

(5). If instructing in closed session is permissible, must the instructions that are or

will be given to be made known to counsel and the accused before or after, if at all, they
are given?

Review Exhibit ,ﬂ__

Page 5 Of __{_——-

Page 106 of 346




(6). If instructions are not to be provided in either an open session or a closed
conference, may the Presiding Officer advise the members of his legal opinion on the law

on the matter in issue (recognizing that the members may choose to vote contrary to the
Presiding Officer’s opinion)?

Signed by:

Peter E. Brownback 111
COL, JA, USA
Prestding Officer

CF: All Trial and Defense Counsel:
US v. Hamdan
US v. Hicks
US v. Al Bahul
US v. Al Qosi
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20201-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 6, 2004

MEMORANDUM FOR Colonel Peter E. Brownback I11, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v, Bahlul

SUBJECT: Request for Guidance Submitted as “Interlocutory Question 4”

On September 2, 2004 you forwarded *“Interlocutory Question 3” to me for

decision, requesting approval of proposed parameters for the Presiding Officer instructing
Commission Members during motions, on the merits of the case, and at sentencing.

This issue is not properly raised as an Interlocutory Question. I view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

I recognize that guidance is necessary regarding trial procedures and rules of
evidence. Such guidance will be promulgated by the appropriate authorities.

i [T

John D. Altenburg,@
Appointing Authori

for Military Commissions

Review Exhibit ___A_/_Z_—-
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Office of the Presiding Officer
Military Commission

September (2, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS
SUBJECT: Interlocutory Question 5 — Role of the Alternate Member

1. This Interlocutory Question is presented under the provisions of Military Commission

Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.”

2. [s the instruction at enclosure I, concerning the participation of the alternate member,
correct?

3. Is the instruction (in bold and underlined) at enclosure 2, concerning whether an
alternate member may ask questions, correct?

4. Is the law in the instruction at enclosure 3, concerning an alternate member who
becomes a member, correct?

5. If an alternate member is not permitted to ask questions or have others do so on his
behalf, and the alternate later becomes a member, may this member then recall previous

witnesses for the sole purpose of asking questions he could have, but was not allowed to,
ask while an alternate member?

Signed by:

Peter E. Brownback 111
COL, JA, USA
Presiding Officer

CF: All Trial and Defense Counsel:
US v. Hamdan
US v. Hicks
US v. Al Bahul
US v. Al Qosi

3 Encls

1. Participation of an Alternate Member . 4 g

2. Questions by an Alternate Member Review Exhibit __ 7 =
3. Alternate Member Becomes Member 5

Page__L__ of
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Enclosure 1

Note 1; Military Commission Order #1, Paragraph 4A(1) provides in
pertinent part: “The alternate member or members shall attend all sessions
of the Commission, but the absence of an alternate member shall not
preclude the Commission from conducting proceedings. In case of
incapacity, resignation, or removal of any member, an alternate member
shall take the place of that member. Any vacancy among the members or
alternate members occurring after a trial has begun may be filled by the
appointing authority, but the substance of all prior proceedings and
evidence taken in that case shall be made known to that new member or
alternate member before the trial proceeds.”

Note 2: Federal Rule of Criminal Procedure Rule 24 (c)(3) provides:
“Retaining Alternate Jurors. The court may retain alternate jurors afler the
jury retires to deliberate. The court must ensure that a retained alternate
does not discuss the case with anyone until that alternate replaces a juror
or is discharged. If an alternate replaces a juror after deliberations have
begun, the court must instruct the jury to begin its deliberations anew.”

(Name of alternate member(s}), you have been designated an alternate member of this
Commission, and will become a member should there become a vacancy on the
Commission that needs to be filled. As an alternate member, you will attend all open and
closed sessions, however you will not be present for any closed conferences or
deliberations, and you may not vote on any matter unless your status changes from
member to alternate member. Should your status change from alternate member to
member, you will be given further instructions.

Review exhibit /’:—
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Enclosure 2

Members of the Comimission, when counsel have finished asking questions of any

witness, there may be questions which you want asked. However, please keep two things
in mind:

First, you cannot atterapt to help either the government or the defense.

Second, counsel have interviewed the witnesses and know more about the case than we
do. Very often they do not ask what may appear to us to be an obvious question because
they are aware that this particular witness has no knowledge on the subject.

If you do want questions asked, we'll proceed in one of two ways:

a. You may question the witness by yourself. In so doing, you must remember that
your questions are subject to objection, or,

b. 1 will question the witness for you. If you want me to do so, you will either write
the general nature of your question on one of the Member Question Sheets which you
have been given or say to me out loud something such as, "Does this witness know
what happened?" I will ask the question of the witness until your question is
answered or until we discover that it cannot be answered by the witness.

(Name of alternate member), you may not ask questions vourself. If, however, vou
have a question, you may use one of the printed forms to write your question, and if

any member of the Commission wishes to ask that question, that member may ask
it.

Review gxhibit ,if——"’
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Enclosure 3

(Name of former alternate member), you have been designated as a member by (the
Appointing Authority) (me) under the provisions of MCO #1 and MCI #8. As such, you
will now take full part in all closed conferences and deliberations. No current member of
the Commission will reveal to you what occurred or was said in past deliberations, and
Commission deliberations about issues or charges that have not yet been decided will
begin anew. You will have a full voice and vote along with all other members in all
questions which are put to a vote in the future or have yet to be decided.

Members, we will NOT put to a vote or revote any matter which has already been
decided by a vote of the Commission.

gt
Rev iew S
e
page_f—
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CFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

Qctober 6, 2004

MEMORANDUM FOR Colonel Peter E. Brownback 11, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBJECT: Request for Guidance Submitted as “Interlocutory Question 5”

On September 2, 2004 you forwarded “Interlocutory Question 3” to me for

decision, requesting approval of proposed instructions to alternate members of the
Commission.

This issue is not properly raised as an Interlocutory Question. 1 view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law™ as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

1 recognize that guidance is necessary regarding trial procedures and rules of
evidence. Such guidance will be promulgated by the appropriate authorities.

Wb, AlS.

John D. Altenburg
Appointing Autho
for Military Commissions

Review Exhibit ———"
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

September 9, 2004

MEMORANDUM FOR  Appointing Authority for Military Commissions

SUBJECT: Interlocutory Question # 5

In response to the Presiding Officer’s Interlocutory Question #5, the defense in U.S. v. Hicks objects
to the alternate member procedure proposed by the Presiding Officer.

Under the procedure proposed by interlocutory question #5, should an alternate member become part
of the Commission, any issue previously decide by the Commission will not be subject to a re-vote.

The Presiding Officer cites Rule 24(c)(3) of the Federal Rules of Criminal Procedure, which requires
the jury to begin its deliberations anew if an alternate juror is placed on the panel. While a jury is focused
only on issues of fact, the Commission must decide all issues of law and fact, and therefore should have to
begin its deliberations anew on all issues of law and fact once it includes an alternate member. Excluding
the alternate member from reconsidering past Commission decisions would involve multiple decisions on
the same case by different judges and juries. Juries do not render partial verdicts, and then replace one
juror with an alternate to decide the remaining counts. Nor does Rule 24(c)(3) provide otherwise.

If an alternate member fills a vacancy on the commission, all issues previously decide by the
commission should be re-deliberated and re-voted. Otherwise, the proposals in 1Q #5 would violate the
President’s Military Order. If that may seem cumbersome, that is nevertheless what is required under a
fair system, and it is yet another defect resulting from the piecemeal incorporation of different elements
from different systems (to fit the desired result), without a coherent whole, rather than the adoption of a
pre-existing recognized system of international and/or military justice. This unorthodox and unfair
commissions system is the consequence of that fatally flawed process.

Another, threshold, problem with the commission system, illuminated by IQ #5 (and other 1Q’s), is
that MCO’s or MCI’s should not be amended in any fashion that adversely affects any detainee and/or
accused. Any such changes (and 1Q #5 is premised upon just such a change) not only constitute ex post
Jfacto provisions, but also further aggravate a critical defect in the commission system: that there is an
absence of the notice and/or continuity that are hallmarks of a fair adjudicative system. The prospect of
further amendments to MCO's and MCI's, without any symmetrical procedure for doing so (or contesting
them beforehand) merely enhances the intractable problems inherent in the commission system as
presently constituted.

If you have any questions regarding the memorandum, please contact me at (703) 607-1521,

M. D. MORI [ﬁA’

Major, U.S. Marine Corps Review Exhibit é
Detailed Defense Counsel -
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Challenges for Cause Decision No. 2004-001 (Unclassified)

' Decision Wo. 2004-001
DAVID MATTHEWS HICKS — Case No. 04-0001

October 19, 2004

)
UNITED STATES )
v. )
SALIM AHMED HAMDAN - Case No. 04-0004 ) Appointing Authority
) Decision on
)} Challenges for Cause
UNITED STATES )
v. )
)
)
)

Initial hearings were held in each of the above cases at Guantanamo Bay, Cuba,
on August 24 and 25, 2004, respectively, during which voir dire was conducted.' In both
cases, counsel for both sides reviewed detailed written questionnaires completed by each
commission member, conducted voir dire of the commission as a whole, and then
conducted extensive individual voir dire of the premdmg officer, each of the four
commission members, and the one alternate member.?> Some of the commission members
were also mdmdually questioned by counsel in closed session so that classified matters
could be examined.” In both the Hamdan and Hicks cases, defense counsel challenged
the Presiding Officer, three of the four commission members, and the alternate
commission member. During the hearings, the prosecution opposed all the challenges in
both cases. However, in 2 subsequent brief filed by the Chief Prosecutor, the prosecution
modified their positi ion and no longer opposes the challenges for cause against Co]onel
(COL) B (a Marine),’ Lieatenant Colonel (LTC) T, and LTC C.

! The initial hearing i United States v. al Bahlul, Case No, 04-0003, was held on August 26, 2004, at
Guantanamo Bay, Cuba. The proceedings in that case were suspended prior to voir dire to resolve the
accused's request to represent himself. The initial hearing in United States v. al Qosz Case No. (4-0002,
was held on August 27, 2004, at Guantanamo Bay, Cuba. Voir dire in that case is schedulcd to be
conducmd in November 2004,

2 By comparison, in the Nazi Saboteur Military Commission conducted during World War I1, defense
counsel asked only two questions of the commission as a whole and conducted no individual voir dire.
There were no challenges for cause. See Transcript of Proceedings before the Mititary Commissions 1o Try

Persons Charged with Offenses Against the Law of War and the Articlea of War, Washington D.C., July 8-
31, 1942, transcribed by the University of Minnesota, 2004, available at

htip:/fwww soc.umn,edu/~samaha/mazi saboteurs/nazi0l him at pp. 13-14.

? To what extent voir dire is conducted during any military commission is a matter within the discretion of
the Presiding Officer. *‘The Presiding Officer shall determine if it is necessary to conduct or permit
questioning of members (including the Presiding Officer) on issues of whether there is good cause for their
removal. The Presiding Officer may permit questioning in any manner he deems appropriate . . . [and shall
ensure that] any such questioning shall be narrowly focused on issues pertaining to whether good cause
may exist for the removal of any member.” DoD Military Commission Instruction No. 8, *Administrative
Procedures,” paragraph 3A(2) (Aug. 31, 2004) [hereinafier MCI No. 8]. The Presiding Officer permitted
extensive, wide-ranging voir dire in both of these cases. There was no objection by any counsel that the
Presiding Officer impeded in any way their ability to conduct full and extensive voir dire of all the
members, mcludmg the Presiding Officer.

* The final commission member, COL B (an Air Force officer), was not challenged by either side in either
case. All further references to COL B herein refer to COL B, the Marine.

1 Review Exhibit 50, Page 1 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassified)

In each case, the Appointing Authority considered the trial transcript, the written
briefs of the parties, the written questionnaires completed by the members, and the
written recommendations of the Presiding Officer. While each case is decided on the
record of trial in that case, this joint decision is provided because of the close similarities
in the voir dire of the members and the arguments of counsel in both cases, Additionally,
defense counsel from the al Qosi case has also filed a brief concerning the proper
standard for the Appointing Authority to apply when deciding challenges for cause.

Military Commission Procedural Provisions on Challenges for Cause

The Appointing Authority appoints military commission members “based on
competence to perform the duties involved” and may remove members for “good cause.”
DoD Directive No. 5105.70, *Appointing Authority for Military Commissions,”
paragraph 4.1.2 (Feb. 10, 2004) [hereinafter DoD Dir. 5105.70]. See also DoD Military
Commission Order No. 1, “Procedures for Trials by Military Commissions of Certain
Non-United States Citizens in the War Against Terrorism,” Section 4A(3) (Mar. 21,
2002) [hereinafter MCO No. 1]; MCI No. 8 at paragraph 3A(1). To be qualified to serve
as a member or an alternate member of a military commission, each person *“shall be a
commissioned officer of the United States armed forces (“Military Officer™), including
without limitation reserve personnel on active duty, National Guard personnel on active
duty in Federal service, and retired personnel recalled to active duty.” MCO No. 1 at

Section 4A(3). Compare Article 25(a), Uniform Code of Military Justice, 10 U.S.C. §
825(a) [hereinafter UCMY].

The Presiding Officer may not decide challenges for cause but must “forward to
the Appointing Authority information and, if appropriate, a recommendation relevant to
the question of whether a member (including the Presiding Officer) should be removed
for good cause. While awaiting the Appointing Authonity’s decision on such matter, the
Presiding Officer may elect either to hold proceedings in abeyance or to continue.”> MCI
No. 8 at paragraph 3A(3). In the Hamdan and Hicks cases, consistent with this authority,
the Presiding Officer has scheduled due dates for motions, motion hearing dates, and
tentative trial dates pending the Appointing Authority’s decision on these challenges.

“In the event 2 member (or alternate member) is removed for good cause, the
Appointing Authority may replace the member, direct that an alternate member serve in
the place of the original member, direct that proceedings simply continue without the
member, or convene a new commission.” MCI No. 8 at paragraph 3A(1).

The term “good cause” is not defined in any of these provisions but is defined in -
the Review Panel instruction as including, but not limited to, “physical disability, military
exigency, or other circumstances that render the member unable to perform his duties.”

’ On September 15, 2004, the Appointing Authority sent the following email to the Presiding Officer:
“Please forward your observations and recommendations relating to challenges for cause.” That same day,
the Presiding Officer provided written recommendations concerning the recommended standard for

deciding challenges for canse and his recommendations on the challenges against each member in the
Hamdan and Hicks cases.

Review Exhibit 50, Page 2 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassified)

DoD Military Commission Instruction No. 9, “Review of Military Commission
Proceedings,” paragraph 4B(2) (Dec. 26, 2003). This is the same definition of good
cause that a convening authority or a military judge uses to excuse a court-martial

member after assembly of the court. See Manual for Courts-Martial, United States, Rules
for Courts-Martial 505 (2002) [hereinafter RCM].

Parties’ Positions Concerning the Standard for Determining Challenges for Good
Cause

At the request of the Presiding Officer, defense counsel in Hamdan, Hicks, and al
Qosi, as well as the Chief Prosecutor, filed briefs concerning the appropriate standard for
the Appointing Authority to apply when deciding challenges for “good cause.” The
defense briefs in Hicks and al Qosi advocate the adoption of the standard set forth in
RCM 912(f) including the “implied bias” provision which states that a member shall be
excused for cause whenever it appears that the member “[s}hould not sit as a member in
the interest of having the [military commission] free from substantial doubt as to legality,
fairness, and impartiality.” RCM 912(f)(1)(N). While making some different arguments
in support of their position, defense counsel in Hicks and al Qosi advocate that the RCM
912(HH(1)(N) court-martial standard should be applied without change in military
commissions. Under this standard, implied bias is determined via a supposedly objective
standard, the test being whether a reasonable member of the public would have
substantial doubt as to the legality, fairness, and impartiality of the proceeding. See
United States v. Strand, 59 M.J. 455, 458-59 (2004). Defense counsel in Hamdan agree
that the RCM 912(f)(1}(N) court-martial standard should be applied to military

commissions, but argue that the reasonable member of the public must be taken from the
international community.

The brief filed by the Chief Prosecutor-recommends the following standard be
adopted: “A member shall be disqualified when there is good cause to believe that the
member cannot provide the accused a full and fair trial, or the member’s 1mpart1ahty
might reasonably be questioned based upon articulable facts.”

The Presiding Officer recommends that a challenge for cause should be granted
“if there is good cause to believe that the person could not provide a full and fair trial,
impartially and expeditiously, of the cases brought before the Commission. [ do not
believe that there is an ‘implied bias’ standard in the relevant documents establishing the

Commissions.” (Mem. for Appomtmg Authority, Military Commlssmns at paragraph 2,
Sept. 15, 2004.)

The parties cite no controlling standard for deciding challenges for cause before
military commissions. Nevertheless, it is helpful to examine the challenge standards in
courts-martial, United States federal practice, and under international practice when
deciding the appropriate challenge standard for military commissions.

Review Exhibit 50, Page 3 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassiﬁedj

Applicability of the Uniform Code of Military Justice and the Manual for Courts-
Martial to Military Commissions

As explained below, while some of the provisions of the UCMI expressly apply to
military commissions, none of the provisions of the Manual for Courts-Martial, including

the implied bias standard endorsed by defense counsel, apply to military commissions.
Article 21 of the UCM]J provides:

§ 821. Art, 21 Jurisdiction of courts-martial not exclusive

The provisions of this chapter conferring jurisdiction upon
courts-marital do not deprive military commissions,
provost courts, or other military tribunals of concurrent
jurisdiction with respect to offenders or offenses that by
statute or by the law of war may be tried by military
commissions, provost courts, or other military tribunals.®

UCM]I art. 21, Article 36 of the UCMJ states:
§ 836. Art. 36 President may prescribe rules

(a) Pretrial, trial, and post-trial procedures, including
modes of proof, for cases arising under this chapter triable
in courts-martial, military commissions and other military
tribunals, and procedutes for courts of inquiry, may be
prescribed by the President by regulations which shall, so
far as he considers practicable, apply the principles of law
and the rules of evidence generally recognized in the trial
of criminal cases in the United States district courts, but
which may not be contrary to or inconsistent with this
chapter [10 U.S.C. §§ 801-946].

(b) All rules and regulations made under this article shall be
uniferm insofar as practicable.

UCM] art. 36 (emphasis added). In 1990, the phrase “and shall be reported to Congress”

was deleted from the end of subsection (b). See National Defense Authorization Act for
Fiscal Year 1991, Pub. L. No. 101-510, Section 1301, 104 Stat. 1301 (1990).

® As recently as November 22, 2000, less than one year before the 9/11 attacks, Congress again recognized
the independent jurisdiction of military commissions. See Military Extraterritorial Jurisdiction Act of 2000,
Pub. L. No. 106-523 (adding a section entitled “Criminal offenses commitied by certain members of the
Armed Forces and by persons employed by or accompanying the Armed Forces outside the United States,”
18 U.8.C. § 3261 (2000)). 18 US.C. § 3261(c) states that “[n]othing in this chapter [18 US.C. §§ 3261 et
seq.] may be construed to deprive a court-martial, military commission, provost court, or other military
tribunal of concurrent jurisdiction with respect to offenders or offenses that by statute or by the law of war
may be tried by a court-martial, military commission, provost court, or other military tribunal,” Jd.

Review Exhibit 50, Page 4 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassified)

Consistent with this Congressional authority, on November 13, 2001, the
President entered the following finding:

Given the danger to the safety of the United States and the
nature of international terrorism, and to the extent provided
by and under this order, I find consistent with section 836
of title 10, United States Code, that it is not practicable to
apply in military commissions under this order the
principles of law and the rules of evidence generally

recognized in the trial of criminal cases in the United States
district courts.

Military Order of November 13, 2001, “Detention, Treatment, and Trial of Certain Non-

Citizens in the War Against Terrorism,” 66 F.R. 57833, Section 1{f) (Nov. 16, 2001)
[hereinafter President’s Military Order].

Accordingly, the Manual for Courts-Martial does not apply to trials by military
commissions because of the congressionally authorized finding in the President’s
Military Order. However, the President’s statutory authority to promulgate different trial
rules for military commissions is not unlimited. Military commission trial procedures
must comply with two statutory conditions contained in the Uniform Code of Military

Justice. First, all such rules and regulations shall be “uniform insofar as practicable.”
UCM] art. 36(b).

Second, any such rule or regulation “may not be contrary to or inconsistent with”
the Uniform Code of Military Justice. UCMI art. 36(a). Most of the UCMI’s provisions
specifically apply to courts-marital only, but some also expressly apply to military
commissions as well. For example, Articles 21 (jurisdiction), 28 (court reporters and
interpreters), 37(a) (unlawful command influence), 47 (refusal to appear or testify), 48
(contempts), 50 (admissibility of records of courts of inquiry), 104 (aiding the enemy),
and 106 (spies) all expressly apply to military commissions.

Article 41 of the UCMI discusses challenges for cause, but is expressly applicable
only to trials by court-martial and does not prescribe the standard to use when deciding a
challenge for “cause.” See UCMJ art. 41(a)(1). Article 29 of the UCM]J provides that no
member of a court-martial may be excused after the court has been assembled “unless
excused as a result of a challenge, excused by the military judge for physical disability or

other good cause, or excused by order of the convening authority for good cause.”
UCM] art. 29(a) (emphasis added).

In historical military jurisprudence, a general statement or assertion of bias was
not a proper challenge. The challenge had to allege specific facts and circumstances
demonstrating the basis of the alleged bias. See generally William Winthrop, Military
Law and Precedents 207 (Government Printing Office 1920 reprint) (1896). Challenges

3 Review Exhibit 50, Page 5 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassified)

“for favor,” as implied bias challenges were historically known, did not, by themselves,

imply bias.
[T]he question of their sufficiency in law being wholly
contingent upon the testimony, which may or may not,
according to the character and significance of all the
circumstances raise a presumption of partiality, Such are
challenges founded upon the personal relations of the juror
and one of the parties to the case; their relationship, when
not so near as to constitute [actual bias]; the entertaining by
the juror of a qualified opinion or impression in regard to
the merits of the case; his having an unfavorable opinion of
the character or conduct of the prisoner; his having taken
part in a previous trial of the prisoner for a different
offence, or of another person for the same or a similar
offence; or some other incident, no matter what . . . which,
alone or in combination with other incidents, may have so
acted upon the juror that his mind is not ‘in a state of
neutrality’ between the parties.

Id. at 216 (emphasis added). In such cases, thé question of whether the member is or is

not biased “is a question of fact to be determined by the particular circumstances in
evidence.” Id. at 216-17 (emphasis in original).

Challenges for Cause in United States Federal Courts

In federal practice, the seminal case on implied bias is Smith v. Phillips, 455 U.S.
209, 217 (1982) (boldface added):

[D]ue process does not require a new trial every time a
juror has been placed in a potentially compromising
situation. Were that the rule, few trials would be
constitutionally acceptable. The safeguards of juror
impartiality, such as voir dire and protective instructions
from the trial judge, are not infallible; it is virtually
impossible to shield jurors from every contact or influence
that might theoretically affect their vote. Due process
means a jury capable and willing to decide the case solely
on the evidence before it, and a trial judge ever watchful
to prevent prejudicial occurrences and to determine the
effect of such occurrences when they happen.

In an often cited concurring opinion, Justice O’Connor writes that:
While each case must turn on its own facts, there are some

extreme situations that would justify a finding of implied
bias. Some examples might include a revelation that the

6 Review Exhibit 50, Page 6 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (U nclassiﬁedj

juror is an actual employee of the prosecuting agency, that
the juror is a close relative of one of the participants in the
trial or the criminal transaction, or that the juror was a
witness or somehow involved in the criminal transaction,

Id. at 222,

The doctrine of implied bias is "limited in application to those extreme situations
where the relationship between a prospective juror and some aspect of the litigation is
such that it is highly unlikely that the average person could remain impartial in his
deliberations under the circumstances.” Brown v. Warden, No. 03-2619, 2004 U.S. App.
LEXIS 13944, at 3 (3rd Cir. July 6, 2004 unpublished) (quoting Person v, Miller, 854
F.2d 656, 664 (4th Cir. 1988)). “The implied bias doctrine is not to be lightly invoked,
but ‘must be reserved for those extreme and exceptional circumstances that leave serious
question whether the trial court subjected the defendant to manifestly unjust procedures
resulting in a miscarriage of justice.”” United States v. Cerrato-Reyes, 176 F.3d 1253,
1261 (2d Cir. 2000) (quoting Gonzales v. Thomas, 99 F.3d 978, 987 (10th Cir. 1996)).

Military couris-martial practice also purports 1o follow the Smizth Supreme Court
precedent, with the highest military appellate court concluding that “implied bias should
be invoked rarely.” See United States v. Warden, 51 M.J. 78, 81 (2000); see also United
States v. Lavender, 46 M.J. 485, 488 (1997) (quoting Smith v. Phillips, 455 U.S. 209, 217
(1982)). In practice, however, the U. S. Court of Appeals for the Ammed Forces has been
more liberal in granting implied bias challenges than the various U.S. Federal Circuit
Courts of Appeals. But even in courts-martial, military appellate courts look at the
“totality of the factual circumstances” when reviewing implied bias challenges. See
United States v. Strand, 59 M.J. 455, 459 (2004).

The American Bar Association recently proposed a tninimum standard for
deciding challenges for good cause:

At a minimum, a challenge for cause to a juror should be
sustained if the juror has an interest in the outcome of the
case, may be biased for or against one of the parties, is not
qualified by law to serve on a jury, or may be unable or
unwilling to hear the subject case fairly and impartially. . .. .
In ruling on a challenge for cause, the court should evaluate
the juror’s demeanor and substantive responses to
questions. If the court determines that there is a reasonable
doubt that the juror can be fair and impartial, then the court
should excuse him or her from the trial. The court should
make a record of the reasons for the ruling including
whatever factual findings are appropriate.

American Bar Association, Standards Relating to Jury Trials, Draft, September 2004.

Review Exhibit 50, Page 7 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassified)

International Standards for Challenges for Cause

International law generally provides for the right of an accused to an impartial
tribunal. The International Criminal Tribunal for the Former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR) statutorily establish impartiality as a
judicial requirement. Statute of the International Criminal Tribunal for the Former
Yugoslavia, art. 13, U.N. Doc. §/25704, 32 ILM 1159, 1195 (May 3, 1993); Statute of the
International Criminal Tribunal for Rwanda, art. 12, U.N. Doc. S/Res/955, U.N. SCOR
3453, 33 ITLM 1598, 1607 (Nov. 8, 1994). The Rules of Evidence and Procedure of both
the ICTY and ICTR state that “[a} judge may not siton a trial . ., in which he has a
personal interest or concerning which the Judge has or has had any association which
might affect his or her impartiality.” Rules of Procedure and Evidence, International
Criminal Tribunal for the Former Yugoslavia, Rule 15, U.N. Doc. IT/32/Rev. 32 (Aug.

12, 2004); Rules of Procedure and Evidence, International Criminal Tribunal for Rwanda,
Rule 15, UN. Doc, TTR/3/REV. 1 (June 29, 1995).

Several international treaties and conventions recognize the right to an impartial
tribunal. The European Convention on Human Rights and the Intemational Covenant on
Political and Civil Rights guarantee the accused a fair trial and recognize the right to an
impartial tribunal. In nearly identical language, the standards in both documents require
a criminal tribunal to be fair, public, independent, and competent. See European
Convention on the Protection of Human Rights and Fundamental Freedoms, art. 6,
Section 1, opened for signature, 213 UNTS 221 (Nov, 4, 1950); International Covenant
on Political and Civil Rights, art. 14, Section 1, 999 UNTS 171 (Dec. 16, 1966).

The European Court of Human Rights has reviewed numerous cases for alleged
violations of the right to an impartial tribunal or judge. In evaluating impartiality, the
Court consistently emphasizes that judges and tribunals must appear to be impartial.
Piersack v. Belgium, Series A, No. 53 (Oct. 1, 1982). In Piersack v. Belgium, the Court
noted that a tribunal, including a jury, must be impartial from a subjective as well as an
objective point of view. Id. at para. 30(a). The European Court of Human Rights
affirmed this consideration in Gregory v. United Kingdom, stating that “[t]he Court notes
at the outset that it is of fundamental importance in a democratic society that the courts
inspire confidence in the public . . . .” Gregory v, United Kingdom, 25 Eur. H.R. Rep.
577, para. 43 (Feb. 25, 1997). As a result of an overriding need to maintain an
appearance of imparriality, national legislation often establishes specific relationships or

perceived conflicts that disqualify a judge on the basis of appearances rather than an -
objective finding that a judge is indeed impartial,

In evaluating whether there is an appearance of impartiality that gives rise to a
challenge of a judge or juror, the European Court of Human Rights noted that lack of
impartiality includes situations where there is a “legitimate doubt” that a juror or judge
can act impartially. Piersack, Series A, No. 53 at para. 30. Further, it is necessary to
“examine whether in the circumstances there were sufficient guarantees to exclude any
objectively justified or legitimate doubts as to the impartiality of the jury . . . > Gregory,
25 Eur. H.R. Rep. at para, 45, Despite this seemingly expansive approach, the European

8 Review Exhibit 50, Page 8 of 28 Pages

Page 122 of 346



Challenges for Cause Decision No. 2004-001 (Unclassified)

Court of Human Rights has ruled consistently that a judge is presumed to be impartial
unless proven otherwise. LeComple, van Leuven and De Meyeres v. Belgium, Series A,
No. 43 (June 23, 1981). Thus, as a practical matter, it is the rare case in which the
impartiality of a judge is successfully challenged on the basis of a judge’s relationship to

others when such relationship is not specifically enumerated as a disqualifying factor
under national legislation.

The Appeals Chamber for the International Criminal Tribunal for Rwanda has
exhaustively analyzed the European Court of Hurnan Rights cases, as well as cases from

common law states, and developed the following standard to interpret and apply the
concept of impartiality:

[A] Judge should not only be subjectively free from bias,
but also that there should be nothing in the surrounding
circumstances which objectively gives rise to an
appearance of bias. On this basis, the Appeals Chamber
considers that the following principles should direct it in
interpreting and applying the impartiality requirement of
the Statute:

A. A judge is not impartial if shown that actual bias
exists,
B. There is an unacceptable appearance of bias ift
i. aJudge is a party to the case, or has a

financial or proprietary interest in the outcome of a
case, or if the Judge's decision will lead to the
promotion of a cause in which he or she is involved,
together with one of the parties . . . ; or

ii. the circumstances would lead a
reasonable observer, properly informed, to
reasonably apprehend bias.

Prosecutor v. Furundzija, para. 189, Case No. I IT-95-17/1-A, Judgment,
(July 21, 2000).

The Appeals Chamber noted that an informed observer is one who takes into
account the oath, as well as any training and experience of the juror. On the basis of this
test, the Appeals Chamber found no violation, holding that the judge’s membership in an
international organization was one of the very factors that qualified her as a judge at the
Tribunal and thus such membership could not be the basis for a claim of bias. The

Chamber also notec that judges may have personal convictions that do not amount to bias
absent other factors. /d. at para. 203.

? Review Exhibit 50, Page 9 of 28 Pages
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Appointing Authority Standard for Deciding Challenges for Cause

The President’s Military Order establishes the trial standard that military
commissions will provide “a full and fair trial, with the military commission sitting as the
triers of both fact and law.” President’s Military Order at Section 4(c)2). Considering
all of the above, the Appointing Authority will apply the following standard, which

includes a limited implied bias component, when deciding challenges for cause against
any member of a military commission:

Based on the totality of the factual circumstances, a
challenge for cause will be sustained if the member has an
interest in the outcome of the case, may be biased for or
against one of the parties, is not qualified by commission
faw to serve on the commission, or may be unable or
unwilling to hear the case fairly and impartially considering

only evidence and arguments presented in the accused’s
trial. .

In applying this standard, a member should be excused if the record establishes a
reasonable and significant doubt concerning his or her ability to act fairly and impartially.
Additionally, the following factors will be considered, although the existence of any one
of these factors is not necessarily an independent ground warranting the granting of a
challenge and no one factor necessarily carries more weight than another. In each case
the challenge will be decided based upon the above standard, taking into account any of

these factors that may be applicable and considering the totality of the factual
circumstances in the case,

(1) Has the moving party established a factual basis to support the challenge?

(2) Does the non-moving party oppose the challenge?

(3) What recommendation, if any, did the Presiding Officer make concerning the
challenge? See MCI No. 8 at paragraph 3A(3).

(4) Does the record demonstrate that the challenged member possesses sufficient
age, education, training, experience, length of service, judicial temperament,
independence, integrity, intelligence, candor, and security clearances, and is otherwise
competent to serve as a member of a military commission? See MCO No. 1 at Sections
4A(3)-(4); DoD Dir. 5105.70 at paragraph 4.1.2; UCM]J art. 25(d)(2).

(5) Does the record establish that the challenged member is able to lay aside any
outside knowledge, association, or inclination, and decide the case fairly and impartially

based upon the evidence presented to the commission? See Irvin v. Dowd, 366 U.S. 717,
722-23 (1961) (citations omitted).

10Review Exhibit 50, Page 10 of 28 Pages
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Examples of good cause that would normally warrant a member’s removal from a
military commission include situations where the member does not meet the
qualifications to sit on or has not been properly appointed to a military commission; has
formed or expressed a definite opinion as to the guilt or innocence of the accused as to
any offense charged; has become physically disabled; or has intentionally disclosed
protected information from a referred military commission case without proper
authorization.

Consideration of Individual Challenges
LTCC

The defense challenges to L'TC C are based upon his ongoing strong emotions and
anget because of 9/11 and his real and present apprehension that his family may be
harmed if he participates in these commissions. At trial, the prosecution opposed this
challenge. However, the post-hearing brief {iled by the Chief Prosecutor does not oppose
this challenge. The Presiding Officer believes that there is “some cause™ to grant a

challenge against LTC C because his responses would provide a reasonable person cause
to doubt his ability 1o provide an impartial trial.

During his voir dire in Hamdan, LTC C acknowledged that he indicated in his
written questionnaire that he had a desire to seck justice for those who perished at the
hands of the terrorists, that he was very angry about the events 0f 9/11, and that he still
had strong emotions about what happened. LTC C further stated that he believed 1errorist
organizations would seck out both he and his family for revenge simply because of his
participation in these commissions. He also stated that at one point he held the opinion
that the persons being detained at Guantanamo Bay were terrorists.

During his voir dire in Hicks, LTC C stated that he would try to put his emotions
asidc and look at the case objectively, He reaffirmed that he had participated in
discussions with other soldiers where he probably stated that all of the detainees at
Guantanamo Bay were terrorists, but that in retrospect that was no longer his opinion.

LTC C’s past statements concerning the detainees at Guantanamo, coupled with
his ongoing strong emotions concerning the 9/11 attacks, create a reasonable and
significant doubt as to whether he could lay aside his emotions and judge the evidence
presented in these cases in a fair and impartial manner. Accordingly, based on the

totality of the factual circumnstances, the challenge for cause against LTC C will be
granted.

COLS

On 9/1}1, COL S

1
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attended his funeral and met with his family. COL 8 also visited Ground Zero about two
weeks afler the attack

The defense challenges to COL S are based upon his emotional reaction when

visitini Ground Zero as well as his attendance at the funeral

The prosecution opposed this
challenge at trial. The post-hearing brief filed by the Chief Prosecutor also opposes this
challenge, without ¢laboration,

The Presiding Officer’s written recommendation is that there is no cause to grant
a challenge against COL 5:

His voir dire did not reveal any information which might
cause a reasonable person to believe that he could not
provide a full and fair tria), impartially and expeditiously.
His method of speaking, his deliberation when responding,
his ability 1o understand not only the question but the
subtext of the question - all of these show that he is a bright
attentive offtcer who will be able to provide the unbiased
perspective which is required by the President for this trial.
Even if one were to accept an “implied bias" standard, there
was nothing in the voir dire to cause a reasonable person to
believe that he is in any way biased in these cases. Based
on my personal observations of COL § [] while he was
discussing the death odhc was not
unduly affected by the individual death - he regretted the

death, but he has had a long career during which he has had
cccasion to see many Marines die.

In the Hamdan record, COL 3 described his reaction to attending the funeral of

1 have been a battalion commander. | have been a
regimental] commander. 1 have becn in the Marine Corps
28 years. It is not the first Marine that, unfortunately, that [
have seen die, whether he was on or off duty in the Marnine
Corps. The death of every Marine I have known or served
with has a deep affect on me, but it is no different that --
that Marine's worth is no more or less than the other

Marines, unfortunately, that 1 have served with who have
been killed.

In the Hamdan record, COU S described his emotions while visiting Ground Zero:
“It is a sad sight. A lot of destruction there. Hard to fathom what was there and what

12
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was left.. . . . T would imagine that everyone who saw it was angry.” COL § stated that
he did not stil] think about his visit to Ground Zero.

In the Hicks record, COL § described his emotions while visiting Ground Zero as
sadness rather than anger, again noting that there was a lot of destruction and loss of \ife,

COL 8 responded as follows when asked how he would separate his 9/11 feelings and
personal experiences from the evidence presented at tnjal:

COL S: 1t's separate things,

DC: Can you just explain for us how you go about doing
that. Because we — you naderstand that we need to know
and be confident that you can be a fair commissioner,
separate those things out, and give Mr. Hicks the fair trial
that he's due and that we understand that you understand is
your responsibility.

COL S : T upderstand. ¥'ve read these charges. 1
understand that the fact that anybody's charged with
anything doesn't [im]ply more than that they're charged
with it. And 1 make no connection in my mind between
those charges and my visit to the World Trade Center.
DC: Nothing further, thank you.

COL S’s written questionnaire and his voir dire in Hicks both indicate that, for a
non-attorney, COL S has considerable prior military legal experience. COL S stated that
he had previously served as both a witness and a member {juror) in courts-martial; that he
has served as a special court-martial convening authority on{jJiifferent occasions; and
has attended specialized military legal training in the form of Senior Officer’s Legal
Courses and a Law of Land Warfare Course. He also conducted numerous summary

coutts-marital where he made determinations of both law and fact, just as members of
military commissions are required to do.

As the defense stated in their brief in the Hicks case, “most Americans, and
possibly all military personnel, are gripped by strong emotion, whether sadness, anger,
confusion, frustration, fear, or revenge, at the memory of the September 1 1" attacks . . .
7 The issue, however, is nat whether a potential military commission member
experienced a strong emotional reaction to events that happened over three years ago, or
even whether that person candidly acknowledged such feelings, but rather is the member
stil] experiencing those emotions such that he is unablc to lay aside those feelings and

render a verdict based solely on the evidence presented to the military commission. As
the United States Supreme Court has stated:

It is not required, however, that the jurors be totalty
ignorant of the facts and issues involved. In these days of
swift, widespread and diverse methods of communication,
an important case can be expected to arouse the interest of
the public in the vicinity, and scarcely any of those best

13
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qualified to serve as jurors will not have formed some
impression or opinion as to the merits of the case. This is
particularly true in criminal cases. To hold that the mere
existence of any preconceived notion as to the guilt or
innocence of an accused, without more, is sufficient to
rebut the presumption of 2 prospective juror's impartiality
would be to cstablish an impossible standard. It is
sufficient if the juror can lay aside his impression or

opinion and render a verdict based on the evidence
presented in court.

Irvin, 366 U.S. at 722-23 (citations omitted) (emphasis added).

Unlike LTC C, nothing in either record demonstrates that COL S is experiencing
any ongoing emotions as a result of his 9/11 experiences. The Presiding Officer’s

recommendation states that there was nothing in COL S’s demeanor during voir dire thal
indicated that he was unduly affected by the death o

g
S COL S, who has considerable legal training and experience, clearly stated
that he can and will try these cases without reference to his 9/11 experiences. Nothing in
either record creates a reasonable and significant doubt as to COL S’s ability to decide
these cases fairly and impartially, considering only evidence and arguments presented to
the commissions. Accordingly, the challenge for cause against COL S will be denied.

LTC T and COL B

The defense challenged both LTC T and COL B based upon their involvement
withdt the time Mr, Hamdan and Mr. Hicks were apprehended.

The defense challenged LTC T based upon his role as an
the ground in om approximatel the
period during which both Mr. Hamdan and Mr, Hicks were captured and detained. At

trial, the prosecution opposed this challenge. The post-hearing brief filed by the Chief
Prosecutor does not oppose this challenge.

fficer on

The Presiding Officer concluded that there is cause to grant a challenge against
LTC T because:

ake his participation
problematic in regards to his knowledge of activities in the
thereby possibly impacting on his

impartiality. He, in fact, was a person who could
legitimately be viewed as a possible vietim in this case.
Removing LTC T [] would insure

ang the

14
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modus operandi of both sides would not have an undue
influence upon the deliberations of the panel.”

During his veir dire in Hamdan, LTC T stated that he is an fficer
d t as part 0 ith the
mission 1o captire enemy personnel, but that he was not involved with the capture of Mr.

Hamdan. He stated that it is possible that he may have se n Mr. Hamdan,

but he has no memory of Hamdan’s case. Dunng his voir dire in Hicks, LTC T stated he
was attached 10 a

an

hile deployed tol

During a closed session of trial, the Hamdan defense counsel challenged COL B
based upon his role in transportin

@ ! the open session, defense challenged COL B based on the appearance of
unfaimess because of his prior duty!
During both open and closed sessions of trial, the Hicks defense counsel challenged
COL B because his knowledge o pecifically his knowledge
of the transportation of detainges, is such that he would be better suited to'be a witness

than a commission member, and further that his links with personnel in theater were such
that he could be characterized as a victim.

At trial, the prosecution opposed the challenge against COL B. The post-hearing
bricf filed by the Chief Prosecutor does not oppose this challenge. The Presiding
Officer’s opinion is that there is no cause to grant a challenge against COL B.

In his written questionnaire, COL B indicated that on 9/11 he was newly assi

He also indicated

During voir dire, COL B stated that he was not involved in making the
determinations of what detainees were eligible for transfer to Guantanamo{J D

* He specifically
remembercd Mr. Hicks” name and that he was Australian. He stated that he probably

knew which U.S. forces captured Mr. Hicks, but cannot currently recall that information.
He also stated that in his role
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Based on the totality of the factual circumstances, including the classified voir
dire of LTC T and COL B which were reviewed but not discussed herein, the challenges
for cause against both LTC T and COL B will be granted. Both officers were actively
involved in planning or executing sensitive({ilin bcth
are intimately familigr with the operations and de

ese experiences create a reasonable and
significant doubt as to the ability of these two members to decide thesc cases fairly and
impartially.

Presiding Officer
Hamdan's defense counse! challenged the Presiding Officer on four grounds:

(1) He is not qualified as a judge advocate based on being recalled from retired
service and not bein g an active member of any Bar Assoc1at10n at the time he was
recalled;

(2) As an attorney, he will exert improper mﬂuence over the other non-attorney
members;

{(3) Multiple contacts, in person or through his assistant, with the Appointing
Authority thus creating the appearance of unfairness; and

(4) Previously formed an opinion on the accused’s right to a speedy trial as

expressed in a July 15, 2004, meeting with counsel from both the prosecution and the
defense.

Hicks® defense counsel challenged the Presiding Officer on the same four general
grounds. At trial, the prosecution in both cases opposed the challenge against the
Presiding Officer. In a subsequent brief, the Chief Prosecutor recommended the
Presiding Officer evaluate whether he should remain on the commission in light of the
implied bias standard proposed by the prosecution as previously described herein. -

Presiding Officer's Judge Advocate Status
Military Commission Order No. ] requires that the “Presiding Officer shall be a
Military Officer who is a judge advocate of any United States armed force.” MCO No. |
at Section 4A{4). The Presiding Officer’s written questionnaire, dated August 18, 2004,
indicates that he currently is, and has been, an associate member of the Virginia State Bar
since 1977 and that he has never practiced law in the civilian sector.

In a written bref, Hamdan’s defense counsel asserts the following;

16
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1) All Army judge advocates are required to remain in good standing in the bar of
the highest court of a state of the United States, the District of Columbia, or a Federal
Court. U.S. Dep’t of Army Reg. 27-1, “Judge Advocate Legal Services,” para. 13-2h(2)
(Sept. 30, 1996) [hercinafier AR 27-1].

2) The Virginia State Bar maintains four classes of membership: active, associate,
judicial, and retired. Associate members are entitled to all the privileges of active
members except that they may not practice law (in Virginia).

3) Because the Presiding Officer is only an associate member of the Virginia Bar,
he is not authorized to practice law in the Army Judge Advocate General’s Corps.

In Virginia, the term *“good standing” applies to both associate and active
members and refers to whether or not the requirements to maintain that specific level of
membership have been met. Unauthorized Practice of Law, Virginia UPL Opinion 133
{Apr. 20, 1989), available ar
http://www.vsb.org/profguides/upl/opinions/upl_ops/upl_Op133. “Good standing”
generally means that the attorney has not been suspended or disbarred for disciplinary
reasons and has complied with any applicable rules concerning payment of bar
membership dues and completion of continuing legal education requirements.

As the proponent of AR 27-1, The Judge Advocate General (TTAG) of the Army
is the appropriate authority to determine whether associate membership in the Virginia
Bar constitutes “good standing” as contemplated in that regulation. The record
establishes that the Presiding Officer’s status with the Virginia Bar has not changed since
he was admitted to the Virginia Bar in 1977. The record also shows that, as an associate
member of the Virginia Bar, he practiced as an Army judge advocate for twenty-two
years, including ten years as a military judge. Prior to his service as a military judge, the
Army TJAG personally certified the Presiding Officer’s qualifications to be a military

judge as required by the Uniform Code of Military Justice. See UCM] art. 26(b).
Accordingly, this challenge is without merit.

Undue Influence over Non-attorney Members of the Commission

Under the President’s Military Order, the commission members sit as “triers of
both fact and law.” President’s Military Order at Section 4(c)(2). The defense asserts
that this particular Presiding Officer will use his experience as a military trial judge and
attorney to exert undue influence over the non-attorney members of the commission

when deciding questions of law. In Hamdan, the Presiding Officer addressed this issue
with the members as follows:

Members, later I am going to instruct you as follows: As |
am the only lawyer appointed to the commission, I will
instruct you and advise you on the law. However, the
President has directed that the commission, meaning all of
us, will decide all questions of law and fact. So you are not
bound to accept the law as given to you by me, You are
free to accept the law as argued to you by counsel either in
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court, or in motions. In closed conferences, and during
deliberations, my vote and voice will count no more than

that of any other member. Can each member follow that
instraction?

Apparently so.

Is there any member who believes that he would be

required o accept, without question, my instruction on the
law?

Apparently not.

The exceptional difficulty and pressure with being the first Presiding Officer to
serve on a military commission in over 60 years cannot be overstated. The Presiding
Officer must conduct the proceedings with independent and impartial guidance and
direction in a trial-judge-like manner. At the same time, the Presiding Officer must
ensure that the other non-attorney members of the commission fully exercise their
responsibilities to have an equal vote in all questions of law and fact. There is nothing in
either record that remotely suggests that this Presiding Officer does not understand the

delicate balance that his responsibilities require. Accordingly, the challenge on this basis
is without merit.

Relationship with the Appointing Authority Creates Appearance of Unfairness

The precise factual basis for challenge on this ground was not very well
articulated by counsel in either Hamdan or Hicks. In Hamdan, the defense counsel’s
entire oral argument on this ground was as follows:

We are also challenging based on the multiple contacts that
you have had, either through your assistant, or through
yourself, with the [A]ppointing [AJuthority. 1 understand
that you said that this is not going to influence you in any
way. We believe that it creates the appearance of
unfairness, and at least at that level, we challenge on that.

Defense counsel in Hamdan did not further articulate a factual basis for this challenge in
their post-hearing brief.

In Hicks, defense counsel orally adopted the same challenge grounds as Hamdan
including “the relationship with the appointing authority” and the “perception of the
public” under the implied bias standard in RCM 912(f)(1)(N). Defense counsel in Hicks
did not further articulate a factual basis for this challenge in their post-hearing brief, even
though they individually and rather extensively discussed the factual basis for their
challenges against the other four challenged members.

The gist of this challenge appears to be that defense counsel perceive that a close
personal friendship exists between the Presiding Officer and the Appointing Authority,
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and that the Presiding Officer will be viewed as, or act as, an agent of the Appointing
Authority rather than an independent, impartial Presiding Officer. Alternately stated, the
Appointing Authority will somehow appear to influence the performance of the Presiding
Officer. To evaluate this challenge, it is necessary to understand the traditional social and
professional relationships between a convening authority and officer members of courts-
martial under the Uniform Code of Military Justice, as well as the criminal sanctions

against unlawfully influencing the action of a member of a court-martial or a military
commission.

In addition to duty or professional responsibilities, military officers of all grades,
and often their spouses, are expected by custom and tradition to participate in a wide
variety of social functions hosted by senior commanding officers or general officers.
Such functions include formal New Year’s Day receptions, formal Dining Ins (dinners
for officers only), formal Dining Outs (dinners for officers and spouses/dates), formal
Dinner Dances, Change of Command ceremonies, promotion ceremonies, award
ceremonies, informal Hail and Farewell dinners (welcoming new officers and “roasting”
departing officers), retirement ceremonies, and funerals of members of the unit. Because
attendance at all such social functions is customary, traditional, and expected, such
attendance is not indicative of close personal friendships among the participants.

In most cases, commanders who are authorized to convene general courts-martial
under the UCMI are high-ranking general or flag officers. See generally UCM]J art. 22.
The eligible “jury pool” of officers for a general court-martial includes officers assigned
or attached to the convening authority’s command or courts-martial jurisdiction. The
convening authority is required to select officers for courts-martial duty, who, in his
personal opinion, are “best qualified for the duty by reason of age, education, training,
experience, length of service, and judicial temperament.” UCMIJ art. 25(d)(2).
Consequently, convening authorities frequently select as court members officers who
they know well and whose judgment they trust,

To ensure that these professional and social relationships between convening
authorities and court members do not affect the impartiality or faimess of trials by courts-
martial or military commissions, and to maintain the neutrality of the convening
authority, Congress enacted Article 37(a), UCMI, “Unlawfully influencing action of
court.”” This is one of the UCMY articles that expressly applies to military commissions.
This statute prohibits any “attempt to coerce, or by any authorized means, influence the

7 UCMYJ art. 37(a) states in pertinent part (emphasis added):

(a) No authority convening a general, special, or summary court-martial, nor any other commanding
officer, may censure, reprimand, or admonish the court or any member, military judge, or counsel thereof,
with respect to the findings or sentence adjudged by the court, or with respect to any other exercises of its
or his functions in the conduct of the proceedings. No person subject to this chapter may attempt to coerce
or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any
member thereof, in reaching the findings or sentence in any case, or the action of any convening,
approving, or reviewing authority with respect to his judicial acts.
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action of [a] . . . military tribunal or any member thereof, in reaching the findings or
sentence in any case.” UCMJ art. 37(a). Additionally, the knowing and intentional
violation of the procedural protection afforded by Article 37(a), UCMJ, is a criminal
offense in that any person subject to the UCMJ who “knowingly and intentionally fails to
enforce or comply with any provision of this chapter [10 U.S.C. §§ 801-946) regulating
the proceedings before, during, or after trial of an accused™ may be punished as directed
by a court-martial. UCMY art. 58(2). The Presiding Officer, as a retired Regular Army
officer recalled to active duty, and the Appointing Authority, as a retired member of the

Regular Army, are both persons subject to trial by court-martial under the UCM)J. See
UCMI art. 2(a)(1),(4).

Article 37(a), UCMJ, protects not only the impartiality of courts-martial and
military commissions, but also the judicial acts of a convening authority (appointing
authority). “A convening authority must be impartial and independent in exercising his
authority . . . . The very perception that a person exercising this awesome power is
dispensing justice in an unequal manner or is being influenced by unseen superiors is
wrong.” United States v. Hagen, 25 M.]. 78, 86-87 (C.M.A., 1987) (Sullivan, J.,
concurring) (citations omitted). Even though a convening authority decides which cases
g0 to trial, he or she rust remain neutral throughout the trial process. See, e.g. United
States v. Davis, 58 M.J. 100, 101, 103 (C.A.AF. 2003) (stating that a convicted
servicemember is entitled to individualized consideration of his case post-trial by a
neutral convening authority). The Appointing Authority for Military Commissions, as an
officer of the United States appointed by the Secretary of Defense pursuant to the
Constitution and Title 10, United States Code, has a legal and moral obligation to execute

the President’s Military Order in a fair and impartial manner, consistent with existing
statutory and regulatory guidance.

In his written questionnaire for counsel, the Presiding Officer stated the following
about his relationship with the Appointing Authority (emphasis added):

b. Mr. Altenburg:

1. 1 first met (then) CPT Altenburg in the period
1977-1978, while he was assigned to Fort Bragg. My only
specific recollection of talking to him was when we
discussed utilization of courtrooms to try cases.

2. To the best of my knowledge and belief, I did
not see or talk to Mr. Altenburg again until sometime in the
spring of 1989 at the Judge Advocate Ball in Heidelberg,
Later, in November-December 1990, (then) LTC Altenburg
obtained Desert Camouflage Uniforms for [another judge]

and me so that we would be properly outfitted for trials in
Saudi Arabia.
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3. During the period 1992 to 1995, (then) COL
Altenburg was the Staff Judge Advocate, XVIII Airborne
Corps and Fort Bragg while I was the Chief Circuit Judge,
2™ Judicial Circuit, with duty station at Fort Bragg. Our
offices were in the same building. My wife, (then) MAI M
[1, was the Chief of Administrative Law in the SJA office
from 1992 to 1994. During this period, Mr. Altenburg and
1 became friends. We saw each other about twice a week
and sometimes more than that. We generally attended 2ll
of the SJA social functions. He and his wife (and children
— depending upon which of his children were in residence
at the time) had dinner at our house at least three times in
the three years we served at Fort Bragg. 1 attended several
social functions at his quarters on post. Though he was a
convening guthority and I was a trial judge, we were both
discipiined enough to not discuss cases. I am sure there
were times when he was not pleased with my rulings.

4, From summer 1995 to summer 1996 when Mr.
Altenburg was in Washington and [ was at Fort Bragg, he
and I probably talked on the telephone three or four times.
I believe that he stayed at my house one night during a
TDY to Fort Bragg (but | am not certain).

5. During the period June 1996 to May 1999, [ was
stationed at Mannheim, Germany and Mr. Altenburg was in
Washington, Other than the World-Wide JAG Conferences
in October of 1996, 1997, and 1998, I did not see nor talk
to MG Altenburg except once--in May of 1997, 1 attended a
farewell [ceremony] hosted by MG Altenburg for COL
John Smith. In May 1999, MG Altenburg presided over
my retirement ceremony at The Judge Advocate General's

School and was a primary speaker at a “‘roast” in my honor
that evening.

6. Since my retirement from the Army on 1 July
1999, Mr. Altenburg has never been to our house and we
have never been to his. From the time of my retirement
until the week of 12 July 2004, 1 have had the oceasion to
speak to him on the phone about five to ten times, [ had
two meetings or personal contacts with him during that
period. First, in July or August 2001 when I was a primary
speaker at a “roast” in MG Altenburg’s honor at Fort
Belvoir upon the occasion of his retirement. Second, in
November (I believe) 2002, I attended his son’s wedding in
Orlando, Florida [near the Presiding Officer’s home].
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7. Isent him an email in December 2003 when he
was appointed as the Appointing Authority to congratulate
him. I also sent him an email in the spring of 2004 when [
heard that he had named a Presiding Officer. Sometime in
the spring of 2004, 1 called his house to speak to his wife.
After we talked, she handed the phone to Mr. Altenburg,
He explained that setting up the office and office

procedures was tough. I suggested that he hire a former JA
Warrant Officer whom we both knew,

8. To the best of my memory, Mr. Altenburg and {
have never discussed anything about the Commissions or
how they should function. Without doubt, we have never
discussed any case specifically or any of the cases in
general. Iam certain that since being appointed a

Presiding Officer we have had no discussions about my
duties or the Commission Trials.

The voir dire in Hamdan did not pursue the nature of any personal relationship
between the Presiding Officer and the Appointing Authority. During his voir dire in
Hicks, the Presiding Officer stated the following conceming his relationship with the
Appointing Authority (emphasis added):

DC: Now, 1 want to explore your relationship with the appointing authority.

PO: Okay.

DC: You have known Mr. Altenburg [since] 1977, 19787

PO: Yes, sometime in that frame.

DC: And you had a professional affiliation for a period of time? :
PO: As I said before my knowiedge of Mr. Altenburg up until 1992 was minimal, I mean,
really. Now he was the SJA of the 1AD, the 1st Armored Division, and I was over on the
other side of Germany. We were at Bragg at the same time, but like [ said I maybe talked
to him once, I think. You see people on post, but that is about it. He and [ were on the
same promotion list 1o major, but he had already left Bragg by then. In 92 he came to
Bragg as the SJA and ] was the chief circuit judge with my offices right there at Bragg in
his building, and my wife was his chief of [Administrative Law]. So from 92 to 96 you
could say that we had a close professional relationship and within, I don't know, a couple |
months it became a personal relationship.

DC: And when you retired in May of 1999, Mr, Altenburg presided over your retirement
ceremony?

PO: Right, at the JAG school.

DC: And he was also the primary speaker at a roast in your honor that evening?
PO: Yes.

DC: And, in fact, when Mr, Altenburg retired in the summer of 2001 you were the
primary speaker at his roast?
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PO: No, there were three speakers. [ was the only one who was retired and could say bad
things about him.

DC: And you also attended his son's wedding in sometime in the fall of 20027

PO: In Orlando, veah.

DC: And you also contacted Mr. Altenburg when you learned that he became the
appointing authority for these commissions?

PO: Right, I did.

DC: And you are aware that there were other candidates for the position of presiding
officer?

PO: Yeah, uh-huh.

DC: Thirty-three others, in fact?

PO: Okay. No. What [ know about the selection process I wrote. I don't know who else
was considered and who else was nominated. Knowing the Department of Defense |
imagine that all four services sent in -- excuse me, that there were lots of nominations and
they went somewherc and they got to Mr. Altenburg somehow. I don't know how many
other people were nominated.

DC: So the ultimate question is how would you answer the concerns of a reasonable
person who might say based on this close relationship with Mr. Altenburg that there is an
appearance of a bias, or impartiality -- or partiality rather and that you were chosen not
because of independence or qualifications, but rather because of your close relationship
with Mr, Altenburg, and how would you answer that concern?

PO: Well, I would say first of all that a person who were to examine my record as a
military judge — and all of it is open source. All of my cases are up on file at the Judge
Advocate General's office in DC — could see at the time when [ was the judge at Bragg,
sitting as a judge alone, acquitted about six or seven of the people he referred to a court-
martial. They could look at the record of trial and see that in several cases I reversed his
personal rulings. They could look at my record as a judge and see that I really don't care

who the SJA was in kow I acted. So a reasonable person who took the time to examine my
record would say, no, it doesn’t matter.

P: Sir, do you care what Mr. Altenburg thinks about any ruling or decision you might
make?

PO: No. You want to ask what I think Mr. Altenburg wants from me?

P: Do you know, sir?

PO: No, I asked would you like to ask me what I think he wants?

P: Yes, sir.

PO: Okay. [ think John Altenburg, based on the time that I have known him, wants me to
provide a full and fair trial of these people. That's what he wants. And I base that on
really four years of close observation of him and my knowledge of him. That's what [
think he wants.

P: Do you think there would be any repercuss:ons for you if he disagreed with a ruling of
yours or a vote of yours?

PO: You all went to law school; right?
P: Yes, sir.
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PO: Remember that first semester of law school and everyone is really scared?

P: Yes, sir.

PO: Well, I went on the funded program and all the people around me were really scared,
but I said to myself, hey the worst that can happen is I can go back to being an infantry
officer, which I really liked. Well the worse thing that can happen here, from you all's
viewpoint, if you think about that, is I go back to sitting on the beach. [ don’r have a

professional career. Mr. Altenburg is not going to hurt me. Okay.
P: Yes, sir. Nothing further, sir.

There is no factual basis in either record to support granting a challenge against
the Presiding Officer on this ground. The records establish no actual bias by the
Presiding Officer as a result of his former, routine, social and professional relationships
with the Appointing Authority, nor do the parties advocate any such actual bias. Even on
an implied bias basis, no well-informed member of the public who understands the
traditional social relationships among military officers and the criminal prohibitions
against the Appointing Authority attempting to influence the Presiding Officer’s actions
would have any reasonable or significant doubt that this Presiding Officer’s fairness or
impartiality will be affected by his prior social contacts with the Appointing Authority.

Such a finding is consistent with federal cases reflecting that the mere fact that a
judge is a friend, or even a close friend, of a lawyer involved in the litigation does not, by
that fact alone, require disqualification of the judge. See, e.g., Bailey v. Broder, No. 94
Civ. 2394 (5.D.N.Y. Feb. 20, 1997} (holding that a showing of a friendship between a
judge and a party appearing before him, without a factual allegation of bias or prejudice,
is insufficient to warrant recusal); In re Cooke, 160 B.R. 701, 706-08 (Bankr. D. Conn.
1993) (stating that a “judge’s friendship with counsel appearing before him or her does
not alone mandate disqualification.”); United States v. Kehlbeck, 766 F. Supp. 707, 712
(S.D. Ind. 1990) (stating “judges may have friends without having to recuse themselves
from every case in which a friend appears as counsel, party, or witmess.”); United States
v. Murphy, 768 F. 2d 1518, 1537 (7th Cir. 1985, cert. denied, 475 U.S. 1012 (1986) (“In
today’s legal culture friendships among judges and lawyers are common. They are more
than common; they are desirable.”); In re United States, 666 F.2d 690 (1st Cir, 1981)
(holding that recusal was not required in extortion trial of former democratic state senator
whose committee, fifteen years ago, had investigated former republican governor when
the judge had been chief legal counsel for the governor); and Parrish v. Board of
Commissioners, 524 F.2d. 98 (5th Cir. 1975) (en banc) (holding that recusal was not
required in class action case where judge was friends with some of the defendants and
where judge stated his friendship would not affect his handing of the case).

Predisposition on Speedy Trial Motion
The fourth basis for challenge is that the Presiding Officer has formed an opinion,

which he expressed at a July 15, 2004, meeting with counsel, that an accused has no right

to a speedy trial in a military commission. Below are the pertinent portions of the voir
dire in Hamdan on this issue {emphasis added).
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DC: During that meeting on 15 July, did you express an opinion regarding speedy -- the
right of any detainee o a speedy trial?

PO: No, I didn't.

DC: 1 wasn't at the meeting, but I was told that you did. I don't --

PO: Thank you.

DC: Did you mention speedy trial at all?

PO: Speedy trial was mentioned. Article 10 was mentioned, and there was some gencral
conversation. [ didn't take notes at the meeting, It was a meeting to tell people who I was
and asking them to get -- start on motions and things.

DC: But you didn't expect -- while those things were mentioned, you don't recall
expressing an opinion yourself?

PO: No. I didn't have any motions or anything.

P: Sir, the issue of speedy trial was brought up and we have, in fact, have notice of
motions provided concerning speedy trial. Is there anything as you sit here right now -

which will impact your ability to fairly decide those motions?
PO: No,

The following exchange occurred in the Hamdan commission after all voir dire
had been completed and challenges made and the Presiding Officer was about to recess
the commission until the Appointing Authority made a decision on the challenges:

DC: Yes, sir. It came to my attention after the voir dire that there was a tape made
regarding the 15 July meeting between yourself and counsel. I'd like permission to send

that tape along with the other matters that I'm submitting on your voir dire regarding your
qualifications. '

PO And why would you like that?

DC: To go toward the idea of whether you have an opinion or not, su'
PO: On the questions of?

DC: Speedy trial, sir.

PO: Okay. And the tape goes to show what?

DC: Your opinion at the time, sir. ] have not yet transcribed it. If it doesn't show anything
-- I am proceeding here based on what I've been told by other counsel.

PO: Okay. I would be -- let me think about this. Okay, let me think about this. I am
reopening the voir dire of me, Explain to me -- ask me what you want about what 1 said
or may have said on the 15th.

DC: Yes, sir. It's my understanding, sir, that on the 15th you expressed an opinion as to
whether the accused have —- whether any detainee had a right to a speedy trial.

PO: Do you think that's correct or do you think that's in reference to Article 10?

DC: My understanding from counsel was that it referenced whether they would have a

right to a speedy trial under Article 10 or rights, generally. I confess, sir, I have not heard
the tape.

PO: Okay. Why don't you ask me if I am predisposed on that.
DC: Are you predisposed towards those issues, sir?
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PO: I believe in the meeting -- I don't remember speedy trial, 1 remember Article 10
being mentioned, and I believe I said something to the effect of, Article 10, how does that
come into play, or words to that effect. I did not know that my words were being taped,
and [ must confess that when I walked into the room that day [ had no idea that Article 10
would come into play because | hadn't had an occasion to review Article 10. It is not
something that usually comes up in military justice prudence -~ jurisprudence. So I'm
telling you right now that I don't have a predisposition towards speedy trial. However,
although the tape was made without my permission, without the permission of anyone in
the room, I do give you permission to send it to the appointing authority with the other
matters.

DC: Sir, what I would like to ask, if I transcribe it, that I send it to you first.

PO: T don't want to see it.

DC: Yes, sir.

PO: Okay. Well, wait a second. Do you want to change -- do you want to add on anything
to your challenge or stick with it?

DC: No, sir,

PO: How about you?

P: No objection to the tape being sent, sir.

Neither defense counsel nor the prosecution in the Hicks case asked any questions
of the Presiding Officer conceming a possible predisposition on speedy trial.

In support of this challenge, Hamdan's defense counsel provided an edited

transcript of the pertinent portions of the tape recording? of the July 15, 2004, meeting,
which provides in part: .

PO: Hicks has been referred to trial, right. There’s no procedure that I’ve seen that
requires an arraignment, has anyone seen anything like that? It requires [Hicks] be -
informed of the nature of the charges in front of the commission. Okay, uh, there’s no
such thing as a speedy trial clock in this thing. Right, has anybody seen a speedy trial?
Chief Prosecutor: Sir, I wouldn’t even be commenting on that in light of the fact that 1
think [named defense counsel] believe Article 10 [UCMJ] applies to these proceedings so
we ought to stay away from that issue.

DC (al Qosi): [ don’t think it is appropriate either sir.

Chief Prosecutor: We need 10 stay away from that.

DC (al Qosi): These are the subjects of motions that are going to bc filed and your
comments--

PO: I'm asking a question and you can all voir dire me on that, but how are we going to
try Mr. Hicks? '

¥ Counsel are reminded that audio recording of Commission proceedings is prohibited unless authorized by
the Presiding Officer ard that compliance with the Military Commission Orders and Instructions isa_
professional responsibility obligation for the practice of law within the Department of Defense. See MCO

No. 1 at Section 6B(3); MCI No. 1 at paragraphs 4B,C.
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Neither defense team cited any case law from any jurisdiction to support their
argument that these facts warrant removal of the Presiding Officer. Generally speaking,
*[a] predisposition acquired by a judge during the course of the proceedings will only
constitute impermissible bias when ‘it is so extreme as to display clear inability to render
fair judgment.”" United States v. Howard, 218 F.3d 556, 566 (6th Cir. 2000) (quoting
United States v, Liteky, 510 U.S. 540, 551 (1994)). Furthermore, “the mere fact that a
judge has previously expressed himself on a particular point of law is not sufficient to
show personal bias or prejudice.” United States v. Bray, 546 F.24d 851, 857 (10th Cir,,
1976) (citing Antonello v. Wunsch, 500 F.2d 1260 (10th Cir. 1974)).

The transcripts reveal that on occasion, as in this instance, the Presiding Officer
was too casual with his remarks. Some of the detainees at Guantanamo have been there
for almost three years. Understandably, they and their attorneys recognize that the
determination of what, if any, speedy trial rules apply to military commissions is an
important preliminary matter that must be resolved by the members of the military
commissions after considering evidence and arguments presented by the parties.

Although not artfully done, the Presiding Officer was trying to tell counsel at the
July 15, 2004, meecting that there are gaps in the commission trial procedures that he and
counsel will have to address. Prior to the Presiding Officer’s comments about
arraignment and speedy trial, counsel were advised that the Presiding Officer would be
issuing written guidance addressing how to handle some of the gaps in the commission
procedures. As the Presiding Officer stated at that meeting, there are no published
commnission procedures concerning the subjects of arraignment or speedy trial. He was
using arraignment and speedy trial as examples of traditional military procedures that
were not mentioned in military commission orders or instructions, and that he and the
parties would have to address. In fact, just four days after this meeting, the Presiding
Officer issued the first three memoranda in a‘series of Presiding Officer Memoranda, in
the nature of rules of court, to address issues not fully covered by military commission
orders or instructions. ® There are currently ten Presiding Officer Memoranda addressing
topics such as motions practice, judicial notice, access to evidence and notice provisions,
trial exhibits, obtaining protective orders and requests for limited disclosure, witness

requests, requests to depose a witness, alternatives to live witnesses, and spectators to
military commissions.

During voir dire, the Presiding Officer expressly stated that he had formed no
predisposition concerning how he would rule on speedy trial motions. Considering all of
the above, the record fails to establish that the Presiding Officer’s spontaneous remarks in
an informal meeting demonstrates a clear inability to render a fair and impartial ruling on

speedy trial motions or otherwise disqualifies him from performing duties as a Presiding
Officer.

? Current versions of all Presiding Officer Memoranda may be found on the Military Commission web site,
available at http://www.defenselink.mil/news/commissions.html,
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DECISION

The challenges for cause against the Presiding Officer and COL S are denied.
Effective immediately, the challenges for cause against COL B (the Marine), LTC T, and
LTC C are granted and each of these members is hereby permanently excused from all
future proceedings for all military commissions, The country is grateful for the

professional, dedicated, and selfless service of these exceptional officers in this sensitive
and important matter.

A military commission composed of the Presiding Officer, COL S, and COL B
(the Air Force officer) will proceed, at the call of the Presiding Officer, in the cases of
United States v. Hamdan and United States v. Hicks. No additional members or alternate

members will be appointed. See MCO No. 1 at Section 4A(1) and MCI No. 8 at
paragraph 3A(1).

Official orders appointing replacement commission members for the cases of
United States v. al Qosi and United States v. al Bahlul will be issued at a future date.
See MCO No. 1 at Section 4A(1) and MCI No. 8 at paragraph 3A(1).

There is no classified annex to this decision.

=Bl S

John D. Altenburg, Jr.
Appointing Authority -
for Military Commissions
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Issued in accordance with POM #12. See POM 12 as to counsel responsibilities.

Prosecution (P designations)

Name Motion | Response Reply Status / RE
Filed Disposition
Notes

No pending Prosecution
Motions

Review Exhibit 51, Page | of 12
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Defense (D Designations)

Name Motion | Response Reply Status / RE
Filed Disposition
Notes
D3 10ct04 | 150ct04 |26 Oct04
Defense Motion
To Dismiss for Lack of Yes - Sep | 0 attch
Jurisdiction: The Armed file w/
Conlflict in Afghanistan has | motion
ended o
D4 10ct04 |[150ct04 |27 Oct04
Defense Motion
for Appropriate Relief: Yes-no | Oattch
Improper Imposition of file
Improper Pre-Trial provided
Detention under
International Law
D5 10ct04 |150ct04
Defense Motion
to Dismiss all Charges as Yes-but | Yes-
the Commission has no contained | included
Jurisdiction at Guantanamo | in Comm | in file
Bay, Cuba Linbrary
L
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Name Motion | Response Reply Status / RE
Filed Disposition
Notes

D6 20Sep 04 | 40ct04 |31 Oct04

Defense Motion Note: Typographical error in style. As written, the filing was a
| for a Bill or Particulars 0 attch 0 attch Notice of motions. Should have been a2 motion.

D7 40ct04 |18 Oct04

Defense Motion -

to Dismiss for Denial of the | 10 attch 1 attch

Right to a Speedy Trial included | included

D8 40ct04 [180ct04 |26 0ct04

Defense Motion -

to Dismiss for Denial of 20 attchs | O attch

Fundamental Rights in sep file

Criminal Proceedings

D9 40ct04 |18 Oct04

Defense Motion
' to Dismiss Charge I of 2 attch 0 attch

“Destruction of Property by | included

an Unprivileged

Belligerent”

D10 40ct04 |18 0ct04
r Defense Motion

to Dismiiss all Charges as

the Commission is 2 attch (O attch

Improperly Constituted: included

AA lacks the Power to

Appoint a Military

Commission
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| Name Motion | Response Reply Status / RE
Filed Disposition
Notes
D 11 140ct04 |180ct04 |26 Oct 04
Defense Motion -
to Dismiss Charge 1 for
failure to state an offense 4 attchs 0 attch
triable by military " incl
| commission
b2 40c104™ | I8 Oct04 | 27 Oct 04 | CTIE00 e Tl ol ol et St i o v e o e e
Motion to Dismiss ensure the reply was filed against the proper series of filings.
E(l:r?grf%:nzseﬁgliabllleug;to state I 0 attch 0 attch On 27 Oct, the defense filed a reply to D12 that was correctly styled.
military Commission
D13 40ct04 |180ct04 |260ct4
Motion to Dismiss
Chg 3 for failure to state an | O attch 0 attch
offense f
D17 40ct04 |180ct04 | 26 Oct 04 —|
Motion to Modify Charges |
Lack of Subject Matter 1 attch 0 atich
Juris - Offenses must be incl
Committed during Armed
Conflict J J
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r Name Motion Response Reply Status / RE
Filed Disposition
Notes
D 18 4 Oct 04 18 Oct 04
Defense Motion
to Dismiss for Lack of 1 attch incl | O attch
jurisdiction as Presidents
Military Order of 13 Nov
2001 is invalid under US
and International Law
D19 4 Oct 04 18 Oct 04 | 26 Oct 04
Defense Motion
to Dismiss - Lack of 5 attchs incl | O attchs
Jurisdiction - President’s
Military Order Violates
Equal Protection Clause B N
D20 4 Oct 04 18 0ct 04 | 27 Oct 04
Defense Motion
Strike “Terrorism” from 6 attch incl | 0 attch
Chg !
D21 4 Oct 04 18 Oct 04
Defense Motion
to Dismiss - Lack of 1 attch incl
Jurisdiction: Commission 0 attch

Svystem will not afford a
full and fair trial
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D22 9 Sep 04 13 Oct 04 This motion was originally filed with the Appointing Authority.
Defense Objection to the On 22 Sep, the Appointing Authority declined to hear the
Structure and Composition | 0 attch 0 attch motion.
of the Commission
Name Motion RespolTse Reply Status / RE
Filed Disposition
Notes
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PO and C designations

None
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Inactive Section

Name Motion | Response Reply Status / RE
Filed Disposition
Notes
P1. 23 July NA NA This notice was an alert that other motions would be forthcoming
Protective Order (various) | 04 as Protected Information Issues were resolved.
(notice)
| No action required
B2, 23 July NA NA Status: Prosecution and defense advised to use draft procedures in
Conclusive Notice (various) | 04 POM 6-1 to request Conclusive Notice.
(notice)
Disposition: Prosecution to request conclusive notice as needed.
No action required
B3 23 July NA NA This notice was an alert that other motions would be forthcoming.
Pre-admission of Evidence | 04
(various) (notice) No action required.
P4, 30 July
Protective Order: Order issued at GTMO, Aug 2004
Motion of 30 July- Order 1.
No action required.
1. Unclassified, Sensitive
Materials.
2. Classified materials.
3. Books, articles, speeches.
Review Exhibit 51, Page & of 12
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Name

Motion
Filed

Response

Reply

Status /
Disposition
Notes

B5.
Protective Order:
Motion of 30 July- Order 2.

Protective Order:

Names or other identifying
information of investigators
or interrogators.

30 July

Order issued at GTMO, Aug 2004

No action required.

Pé

Motion

To Exclude Attorney And
Legal Commentator
Opinion Testimony

13 Oct 04

19 Oct 04

22 Oct 04

0 attch

0 attch

0 attch

D2

Defense Objection -

to the Presiding Officer or
his Assistant Providing
Advice to the Commission

7 Sep 04

13 Oct 04

0 attch

0 attch

Per representatives from AA legal staff, the AA’s answer to 1Q#4
is being treated as the AA will not decide this matter at this time.

Withdrawn by the defense. 31 Oct 04.

D14

Motion for Appropriate
relief

Imposition of Improper pre-
inal Detention under
International Law

4 Oct 04

Erroneous double entry with D4.

No action required on D14.

D15
Improper Panel Selection

procedures

4 Oct 04

18 Oct 04

4 attchs
sep file

0 attch

26 Oct 04

Denied by the Commission, 2 Nov.

P16
Motion to Dismiss
The Armed Conflict in

4 Oct

Erroneous double entry with D3.

No action required on D16.
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Afghanistan has Ended
P23 27 Oct 04 This motion was temporar_ily placed on the Filtng_ Invcntmty _tcmporari[y until the defense provided a
. supplement. The defense instead filed a new motion contatning the supplement on the date
Witness Request indicated.
Cherif Bassiouni CV is sep The maotion filed on the date indicated is the one before the Commission.
file Denied by PO as witness not necessary, 28 Oct 04.
Resubmitted as motion for the Commission, D31.
P24 27 Oct 04 This motion was 1emp0ra‘ri[y placed on the Filing_ Inventory _ternporarily until the defense provided a
. supplement. The defense instead filed a new motion containing the supplement on the date
Witness Request indicated.
Jordan Paust CVis sep The motion filed on the date indicated is the one before the Commission.
file Denied by PO as witness not necessary, 28 Oct 04.
Resubmitted as motion for the Commaission, D32.
Dp2s 27 Oct 04 This motion was tcmpora;t[y placed on the Fiiing [l'lVCl'llOl?y’ _tempora_rily until the defense provided a
. supplement. The defense instead filed a new motion containing the supplement on the date
Witness Request indicated.
Antonio Cassese CV added The motion filed on the date indicated is the one before the Commission.
28 Of_‘it as Denied by PO as witness not necessary, 28 Oct 04.
sep e Resubmitted as motion for the Commission, D33.
D26 27 Oct 04 This motion was tempora{ily placed on the Filing Invcntory _lcmporarily until the defense provided a
. supplement. The defense instead filed a new motion containing the supplement on the date
Witness Request indicated.
Tim McCormick CV is sep The motion filed on the date indicated is the one before the Commission.
file Denied by PQ as witness not necessary, 28 Oct 04.
Resubmitted as motion for the Commission, D34.
nz 27 Oct 04 This motion was tempararily placed on the Filing Inventory temporarily until the defense provided a
. supplement. The defense instead filed a new motion containing the supplement on the date
Witness Request indicated.
George Edwards CV is sep The motion filed on the date indicated is the one before the Commission.
file Denied by PO as witness not necessary, 28 Oct 04.

Resubmitted as motion for the Commission, D35.

Review Exhibit 51, Page 10 of 12
Filings Inventory, US v Hicks, 10

Page 152 of 346—




D28 25 Aug04 | 24 Aug 04 Denied by the Presiding Officer, 29 Oct 04.
Motion for Continuance
unti! the agreement (in session | (in session Motion denied by the Commission 1 Nov 04.
between the U.S. of ct}) of ct)
government and U.K.
government regarding the
trial of British citizens
before military
commissions is completed. |
P29 28 Oct 04 28 Oct 04 Denied by the Presiding Officer, 29 Oct 04.
Request continuance _
Appearance of Schmidt Attch in sep Motion denied by the Commission 1 Nov 04.
file
D30 28 Oct 04 Denied by PO as witness not necessary, 28 Oct 04.
Witness Request - Schmidt
CV and Resubmitted as motion for the Commission, D36
prior denial
in sep file Motion denied by the Commission 1 Nov 04.
P31 290ct 04 | 29 Oct 04 XXX Note: Government adopts their previous response to the previous
Witness Request for (See note) motion as their response to this motion. APO, 29 Oct
Commission Consideration
of Witness Cherif Motion denied by the Commission 1 Nov 04.
Bassiouni (Previously D23)
D32 29 Oct 04 | 29 Oct 04 XXX Note: Government adopts their previous response to the previous
Witness Request for (See note) motion as their response to this motion. APO, 29 Oct
Commission Consideration
of Witness Jordan Paust Motion denied by the Commission 1 Nov 04.
(Previously D24)
D33 290ct 04 |29 Oct 04 XXX Note: Government adopts their previous response to the previous
Witness Request for (See note) motion as their response to this motion. APO, 29 Oct
Commission Consideration
of Antonio Cassese Motion denied by the Commission 1 Nov 04.
(Previously D25) | |

Review Exhibit 51, Page 11 of 12
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P34 290ct 04 | 29 Oct 04 XXX Note: Government adopts their previous response to the previous
Witness Request for (See note) motion as their response to this motion. APQ, 29 Oct
Commission Consideration
of Witness Tim Motion denied by the Commission 1 Nov 04.
McCormick (Previously
D26)
D3s 29 Oct 04 | 29 Oct 04 XXX Note: Government adopts their previous response to the previous
Witness Request for (See note) motion as their response to this motion. APO, 29 Oct
Commission Consideration
of Witness George Edwards Motion denied by the Commission 1 Nov (4.
(Previously D27)
D36 290ct04 | 29 Oct 04 XXX Note: Government adopts their previous response to the previous
Witness Request for (See note) motion as their response to this motion. APO, 29 Oct
Commission Consideration
of Witness Michael Motion denied by the Commission 1 Nov (4.
Schmidt (Previously D30)
P37 1 Nov 04 Motion denied by the Commission
Motion to Declare the 2 Nov 04.
Commission Improperly
Constituted
D38 1 Nov 04 Motion denied by the Commission
. .. 2 Nov 04.
Motion to Dismiss:
Improper Referral of
Charges (associated with
D28)
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Military Commissions
Office of the Presiding Officer

October 24, 2004

Official Copies of all Presiding Officer Memoranda

This document contains the official, record copies of all current Presiding Officer Memoranda approved by Colonel Peter

Number
1

2-1
3
4-2
5
a-1
7
8
9
10

(1]

12

E. Brownback, 111

Title
Presiding Officers Memoranda

Appointment and Role of the Assistant to the Presiding Officers
Communications, Contact, and Problem Solving

Motions Practice*

Spectators to Military Commissions

Requesting Conclusive Natice to be Taken

Access to Evidence and Notice Provisions

Trial Exhibits

Obtaining Protective Orders and Requests for Limited Disclosure

Witness Requests, Requests to Depose a Witness, and Alternatives to Live
Testimony

In development: Qualifications of Translators/Interpreters and Detecting Possible
Errors of Incorrect Translation/Interpretation during Commission Trials

Filings Inventary

Dated
19 Jul 2004

16 Sep 2004
19 Jul 2004
7 Oct 2004
2 Aug 04
31 Aug 04
12 Aug 04
12 Aug 04
4 Oct 04
4 Oct 04

Not Issued

24 Oct 04

* A typographical error in the previous POM 4-2 has been corrected; the corvection is noted in the official copy included

hercin.

Assistant 1o the Presiding Officers
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Office of the Presiding Officer
Military Commission

12 August 2004

SUBJECT: Presiding Officers Memorandom (POM) # 1-1 - Presiding Officers Memoranda
This POM supercedes POM # 1 dated 19 July 2004

1. From time to time, this Presiding Officer will, and other Presiding Officers may, feel the need
to acvise counsel on matters which might affect the preparation for and trial of cases before a
Military Commission. To this end, the Presiding Officer is establishing Presiding Otticers
Memoranda (POM). These memoranda will be furnished to all counsel and the Assistant to the
Appointing Authority. In general, these POMs are issued to assisi the Commission, 10 include
the Presiding Officer, in preparing for and providing a full and fair trial under the provisions of

Military Commission Order No, 1, 21 March 2002, paragraph 4A(5), 6A(5), and 6B, and
Military Commission Instruction No. 8, paragraph 5.

2. Presiding Officer Memoranda {(POMSs) will also serve as interitn Rules of Commission Trial.
POMs will be cancelled when the substance of the POM is incorporated into the Rules.

3. If a counsel objects to a procedure established in any POM, such objections should be made
within 7 calendar days directly to the Presiding Officer (with & CC to Mr.

4, Future POMs, the Rules of Commission Trials, and communications with counsel may refer to
"Commission Law." Commission Law refers collectively 1o the President’s Military Order of
November 13, 2001, DoD Directive 5105.70, Military Commission Orders, Military
Commission Instructions, and Appointing Authority/Military Commission Regulations in their
current form and as they may be later issued, amended, modified, or supplemented. POMs shall

be interpreted to be consistent with Commission Law and should there be a conflict, Commission
Law shall control,

5. POMs are not intended to and do not create any right, benefit, or privilege, substantive or
procedural, enforceable by any party, against the United States, its departments, 2gencies, or
other entities, its officers or employees, or any other person. No POM provision shall be
construed to be a requirerent of the United States Constitution. Failure to meet a time period
specified in a POM shall not create a right to relief for the Accused or anv other person.

Original signed by:

Peter E. Brownback {11
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

SEP 16, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 2-1 Appointment and Role of
the Assistant to the Presiding Officers

This POM supersedes POM # 2, dated July 19, 2004

1. Pursuant to Section 4(D), Military Commission Order No. 1, and Paragraph 3(B)(t1),
Mihitary Commission Instruction No. 6, an Assistant to the Presiding Officers has been
detailed and shall report to the Presiding Officer and work under his supervision to
provide advice in the performance of the Presiding Officer’s adjudicative functions. The
Assistant may act on behalf of the Presiding Officer. The Assistant does not act, and does
not have authority to act, on any matter or in any manner, on hehalf of the Appointing
Authority. (See Appointing Authority Memorandum, SUBJECT Reperting Relationships

and Authority of the Assistant to the Presiding Officer, Military Comruissions, 19 Aug
2004 )

2. Mr. Keith il has been detailed to be the Assistant. His duties are:

a. Serve as an attormey-assistant providing all necessary support to the Presiding
Officers of Military Commissions in a broad array of legal issues, 1o include functional
responsibility for legal and other advice on procedural, Jogistical, and administrative
matters and services to the Presiding Officers, Military Commissions.

b. Responsible for handling significant, complex matters assigned by the Presiding
Officer of the Military Commissions, which may tequire Jegal or other analysis of

procedural, logistical, and administrative matters outside of normally assigned areas of
responsibility.

¢. Work under the supervision of the Presiding Officers 1o provide advice in the
performance of adjudicative functions, ex parte if required, with respect to administrative,

logistical, and procedural matters. (Sce ABA Model Code of Judicial Conduct Canon
IB(7).

d. Act on the Presiding Officer’s behalf o make logistical and administrative
arrangements.

e. Draft, coordinate, staff, and publish guidelines for Commission Proceedings Lo
include Presiding Officer Memoranda.

Review Exhibit 2 2
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f. Process and manage policy, procedure, and similar actions and activites designed

to contribute to the efficient operation of the Commission - both current and future
operations.

g. Coordinate the integration of operations that affect in-court proceedings with OMC
and JTF and other support personnel - to include the bailiff, security personnel, and cournt
reporters - in providing services to the Commission.

h. To sign FOR THE PRESIDING OFFICER, or send emails in that capacity,
concerning any matter that the Presiding Officer could direct, or does direct, except those

that under Commission Law can only be performed personally by the Presiding Officer
or involve the vote or decision of the Commission.

i. Other duties not listed above which are consistent with improving the processes,
procedures, administration, and logistics of the Office of the Presiding Officer and the
Commissions and which are not inconsistent with paragraph 3 below.

3. The Assistant is n#of authorized to:

a. Communicate or discuss any matter with any Commission member or alternate

member (except the Presiding Officer) other than to arrange for their administrative and
logistical needs.

b. Be present during any closed conference of the members.

¢. Advise the Presiding Officer conceming the decision of any matter that requires
the vote of the Commission; however, the Assistant may prepare those documents and

drafts necessary oy required to process, record, and disseminate any decision by the
Commission.

d. Provide any substantive advice to the Presiding Officer on any matter that
would require a vote or decision by the entire Commission. This prohibition includes any

advice on findings, sentence, or motions or requests which require a vote by the
Commission.

4. Except as approved in advance in writing by the Presiding Officer, Mr, is not
permitted to Eerform ani duties for the

that involve: advice to law enforcement concerning

an active case or investigation; advice on how ta detect, investigate, ot prosecute alleged
acts of terrorism or violations of international law: or any other matter that would create a
perception in the minds of a reasonable persou that the Assistant’s heme agency (the

s

has any
part in the Commission process through the actions of the Assistant.
- - bt 22—
Review Exhibit 5
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5. Any email which is sent to the Presiding Officer will be CC Mr{JJJJIf counsel
believe there is a legal reason not to CC ounse] shall include that reason in
the email to the Presiding Officer.

Original signed by:
Peter E. Brownback I1I

COlL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

July 19, 2004

SUBIECT: Presiding Officers Memoranduin (POM) # 3 - Communications,
Coatact, and Problem Solving

1. This POM establishes procedures concerning how counsel are to communicate with
the Presiding Officer and the Assistant to the Presiding Officer (Mr (I The

Presiding Officer desires not only to avoid ex parte commurnications, but fo ensure the
accused receives a full and fair trial, that procedural matters leading to trial be handled

ctficiently, and that when counsel need to communicate with the Presiding Officer, it can
be done efficiently and expeditiously.

2. The preferred method of communication with the Presiding Officer is email with CCs
to opposing counsel and the Assistant. The following email protocols will be followed.

a. Do not send classified information or Protected Information in the body of an
email or as an attachment,

b. Keep emails to a single subject whenever possible.
¢. Identify, in the body of the email, each attachment being sent.

d. Text attachments will be in Microsoft Word. If a recipient does not have this
program, text attachments will be saved and sent as RTF (rich text format) that can be
opened by alimost any word processing program. If an electronic version of a text
attachment is not available, it will be sent in Adobe (PDF). Save the email you send in
the event there is an issue as to the version of attachments being seferred to.

e. Ifitis necessary to send images, JPG, BMP, or TIFF may be used. Consult the
Assistant if you need to send other file formats.

f. Be attentive to the size of attachments. Send multiple emails with fewer
attachments if necessary. Avoid archiving (WinZip) when possible.

g. If the Presiding Officer will need to know classified information to resolve the
matter, advise him of that fact in the email and the location of the materials that he will
need to review (if such facts or locations are not classified or Protected)

f. If any addressee notices an email was not CC'd to a person who needs to have a
copy, forward a copy to the person who needs that email.

Review Exhibit 54—
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3. When telephonic conferences are necessary, the Presiding Officer will designate the
person to arrange the conference call.

4, The Presiding Officer is responsible to insure that each accused receives a full and fair
trial. As part of this responsibility, the Presiding Officer is available not only to resolve
motions and make rulings, but also to insure that counsel have a place to go to get their
problems resolved. Any counsel who has an issue which is not being, in her/his opinion,
satisfactorily addressed by opposing counsel or by the Appointing Authority must present

the problem to the Presiding Officer.
Original signed by:
Peter E. Brownback II1

COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

7 October 2004

SUBJECT: Presiding Officers Memorandum (POM) # 4-2: Moticas Practice
{Corrected 24 Oct 04 10 change the second para 7c to para 7d.)

This POM supercedes POM # 4-1 issued 12 Aug 2004

1. This POM establishes the procedures for motions practice. A "motion," as used in this
POM, is a request to the Presiding Officer, either in his capacity as the Presiding Officer
or for action by the full commission, for any type of relief, or for the Presiding Officer,
either in his capacity as the Presiding Officer or for action by the full commission, to
direct another to perform, or not perform, a specific act. This POM does not address or
establish procedures conceming Protection of Information as referenced in Section
6D(5), Military Commission Order No. 1, and requests to obtain access to evidence.
This POM is issued UP DOD MCO No. 1, paragraphs 4A(5)(a)-(d) and 6A(5), and MCI
No. 8, paragraph 5. The following definitions apply.

a. A "filing" includes a motion, response, reply, supplement, notice of a motion,
request for special relief, or other communication involved in resolving a motion.

b. A “motion” is the original request from the moving party - the party requesting -
the relief.

c. A “response” is the opponent’s answer to a motion.
d. A “reply” is the moving party’s answer to a response.

e. A “supplement” is a filing in regard to a motion other than a motion, response,
or reply.

f. A filing is "sent" or "filed" when the sender sends it via email to the correct
email address of the recipients. If there is a legitimate question whether the email system
worked correctly (bounced email notification for example,) the sender shall again send
the filing until satisfied the email went through or an email receipt is received.

g. A filing 1s "received” when it is sent to the proper parties per paragraph 3
below - with the following exceptions:

(1) The recipient was OCONUS when the email was sent in which case the filing
is received on the first duty day following return from OCONUS.

Review Exhibit 52—
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(2) The filing was sent on a Friday, Saturday, or Sunday when the recipient was
not OCONUS, in which case the filing is received the following Monday. If the following
Monday is a Federal holiday, the filing is received on the following Tuesday.

(3) Upon request by the receiving party or the Chief Prosecutor or Defense
Counsel or their Deputies on behalf of their counsel, the Presiding Officer establishes a
different "received date" to account for unusual circumstances. Requests to extend the
time a filing was received shall be in the form of a special request for relief.

2. The Assistant to the Presiding Officer may not resolve motions, but is authorized to
manage the processing of motions and other filings directing comphance with this POM

to include form and content. Only the Presiding Officer may grant a delay or departure
from the time required for a filing.

3. All filings will be sent to the Presiding Officer, the Assistant, opposing counsel on the
case, and the Chief Prosecutor and Defense Counsel and their deputies. The guidance in

POM #3 (Communications, Filings, and Contact, and Problem Solving with the Presiding
Officer) applies to motions practice.

4. All filings will address only one topic with a helpfully descriptive subject line. For
example, if a counsel were working on more than one motion, each notice of motion,

each motion, each response, each reply, and each supplement, if any, would be contained
in a separate email.

5. Notice of motions. As soon as a counsel becomes aware that they will or intend to file
a motion or other request for relief, they shall file a Notice of Motion to those listed in
paragraph 3 above stating the name of the accused, specific nature of the relief that shall
be sought, and when they intend to file the motion. This requirement to file a Notice of
Motions shall not serve to delay filing requirements, or other notice of motions
requirements, established by the Presiding Officer, Commission Law, or POMs.

6. Acknowledgements and receipts. When opposing counsel receives a filing to which

they have a responsibility to reply, respond, or act, they will immediately send an email
to the sender acknowledging that the filing was received.

7. Format for motions:

a. Each motion will be styled United States of America v [Name of accused as per
the charge sheet.] Listing of a/k/a is not required.

b. The name of the motion will be descriptive. (EX: [(Government) (Defense)]
Motion to Exclude the Statement of Fred Smith.) Generic names such as "Motion for
Appropriate Relief" are not helpful and will not be used.

c¢. Motions will contain the following information in the following order in a
numbered paragraph. Use Arabic numbers.

Review Exhibit 52-
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(1) A statement that the motion is being filed within the time frames and other
guidance established by this POM or other direction of the Presiding officer, or a
staterment of the reason why it is not.

(2) A concise statement of the relief sought.
(3) (Optional): An overview of the substance of the motion.

(4) The facts, and the source of those facts (witness, document, physical exhibit,
etc.) As much as possible, each factual assertion should be in a separate, lettered
paragraph. This will permit responses to succinctly admit or deny the existence of facts

alleged by the moving party. If the facts or identity of the source is Protected or
classified, that status will be noted.

(5) Why the law requires the relief sought in light of the facts alleged including
proper citations to authority relied upon.

(6) The name(s) of the file(s) attached to the email that are included in support of
the motion.

(7) Whether oral argument is required by law, and if so, citations to that authority,
and how the position of the party cannot be fully known by filings in accordance with this
POM.

(8) A list of the legal authority cited, and if the authority is available on the
Internet, the URL (www.address) shall be included. A URL is not required for cases
decided by any United States court available through on-line reference services such as
Lexis or WestLaw. When the full Commission is assembled, counsel are responsible for
providing one printed copy of any authority cited to the Commission. (Note also
paragraph 12 below as to required attachments.)

(9) The identity of witnesses that will be required to testify on the matter in
person, and/or evidentiary matters that will be required.

(10) Additional information not required to be set forth as above.

& d. The subject line of the email that sends the motion will be usefully
descriptive. (EX: Defense Motion to Exclude the Statement of Fred Smith - US v Jones.)
If the motion is contained in the body of an email, the sending email address shall be
sufficient authentication, If the motion 1s in the form of an attachment, the attached file

shall be given a usefully descriptive name, and the attachment shall contain the typed
name and email address of the moving party as authentication.

8. Responses and other filings shall be filed not later 7 calendar days from the date
received. Relief from this requirement may be granted by the Presiding Officer. Requests
to extend the time for filing a response shall be in the form of a special request for relief.
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9. Form of responses:
a. Each response will be styled the same as a motion.

b. The name of the response shall be "[(Government) (Defense)] Response to
[(Government) (Defense)] Motion to (Name of motion as assigned by moving party.)

¢. Responses will contain the following information in the following order in a
numbered paragraph. Use Arabic numbers.

(1) A statement that the response is being filed within the time frames and other
guidance established by this POM or other direction of the Presiding Officer, or a
statement of the reason why it is not.

{2) Whether the responding party believes that the motion should be granted,
denied, or granted i part. In the later case, the response shall be explicit what relief, if
any, the responding party believes should be granted.

(3) Those facts cited in the motion which the responding party agrees are correct.
When a party agrees to a fact in motions practice, it shall constitute a good faith belief
that the fact will be stipulated to for purposes of resolving a motion,

(4) The responding party's statement of the facts, and the source of those facts
(witness, document, physical exhibit, etc.), as they may differ from the motion. As much
as possible, each factual assertion should be in a separate, lettered paragraph. If the facts
or identity of the source is Protected or classified, that status will be noted.

(5) A list of the legal authority cited, and if the authority is available on the
Internet, the URL (www.address) shall be included. A URL is not required for cases
decided by any United States court available through on-line reference services such as
Lexis or WestLaw. When the full Commission is assembled, counsel are responsibie for

providing one printed copy of any authority cited. (Note also paragraph 11 below as to
required attachments.)

(6) How the motion should be resolved.

(7) The name(s) of the file(s) attached to the email that 1s included in support of
the filing.

(8) Whether oral argument is required by law, and if so, citations to that authority,

and how the position of the party cannot be fully known by filings in accordance with this
POM.

(9) The identity of witnesses that will be required to testify on the matter for the
responding party in person, and/or evidentiary matters that will be required.

i ibi L
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(10) Additional facts containing information not required to be set forth as above,

d. The subject line of the email that sends the response should be usefully
descriptive. (EX: Response to Motion to Exclude the Statement of Fred Smith - US v
Jones.) If the response is contained in the body of an email, the sending email address
shall be sufficient authentication. If the response is in the form of an attachment, the
attached file shall be given a usefully descriptive name, and the attachment shall contain
the typed name and email address of the responding party as authentication.

10. Replies.

a. Counsel may submit a reply to a response being careful that matters that should
have been raised in the original motion are not being presented for the first time as a
reply. Replies are unnecessary to simply state the party disagrees with a response.

b. Replies shall be filed within three days of receiving a response.

¢. Replies shall:
(1) Be styled the same as the motion except designated a reply.

(2) Be generally in the format set forth above for responses with the information
required for responses.

11. Supplements to filings.

a. Counsel may submit supplements to filings, but supplements should be

reserved for those cases when the law has recently changed, or if material facts only
recently became known.

b. Supplements shall be filed within 3 days of receiving the filing to which a
supplement is desired, the new facts learned, or discovery of the law that has recently
changed, provided however, that the party wishing to file a supplement has first obtained
permission from the Presiding Officer briefly stating the reason why a supplement is
necessary, and sending copies of the request as provided in paragraph 3.

c. Supplements may be filed for any reason provided however, that the party
wishing to file a supplement has first obtained permission from the Presiding Officer

briefly stating the reason why a supplement is necessary, and sending copies of the
request as provided in paragraph 3.

d. Supplements shall contain those facts, and that law, necessary to supplement a
previous filing generally following the format for replies or responses.
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12. Required attachments to all filings. Any filing that contains citations to legal or other

authority shall contain that authority as a separate attachment with the following
exceptions:

a. The anthority is available in full form on the Internet in which case the URL

(www.address) shall be provided in the filing. Those providing a URL will confirm that
the URL, is still valid before filing.

b. The authority is a case decided by a United States court in which case the
proper citation should be contained in the filing.

¢. The authority has been previously been provided in the form of an attachment
by either party in any filing with respect to the motion to which a response, reply, or
supplement is being filed. Attachments filed in different motions shall be attached again.
In the case of large attachments previously provided to the Presiding Officer in a different

motion, a party may request an exception to the attachment requirement from the
Assistant.

d. When the full Commission is assembled, counsel are responsible for providing

one printed copy of any authority cited that was not previously provided in printed form
to the Commission.

13. Voluminous attachments not in electronic form. If a filing requires an attachment that
is not in electronic form, counsel may make a special request for relief suggesting how

the attachment shall be provided. The request shall be filed with those persons indicated
in paragraph 3 of this POM.

14. Special requests for relief.

a. Counsel may at times have requests for relief that do not involve lengthy facts
or citations to authority. A motion in the form of a special request for relief relieves
counsel of the specialized format for motions generally. For example, a counsel may
make a special request for relief using the abbreviated format below to request: an
extension of a time set by a POM or direction of the Presiding Officer; an exception to a

requirement to digitize attachments; or like matters that do not require involved questions
of law or fact.

b. Either the Presiding Officer or the Assistant to the Presiding Officers may
direct that a special request for relief be resubmitted as a motion.

¢. Counsel must not attempt to file a motion in the form of a special request for

relief to avoid submitting a notice of motions, or because the time for a notice of motion
or other filing has passed.
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d. The content of a special request of relief will contain the styie of the case, the
precise nature of the relief requested, those facts necessary to decide the request, citations
to authority, and why the relief is necessary.

e. The special request for relief will include counsel's statement and rationale
concerning whether the Presiding Officer may grant the relief on his own or if the relief
sought can be granted solely by the full commission.

15. The Chief Prosecutor or Defense Counsel, or their Deputies, should request that the
Presiding Officer set a time for a reply or other filing when their respective prosecutor or
defense counsel is unavailable in situations not addressed in this POM. Requests to
extend the time shalil be in the form of a special request for relief.

16. Time for filing motions and other filings. The Presiding Officer will ordinarily set
the schedule for the time to file notice of motions, motions, and other filings. If no
specific schedule is set, the following applies:

a. Notice of motions shall be filed within 5 calendar days of the day that the
Presiding Officer announces the date of the first open session with the accused. (Note this
is not the same as the date of the first open session with the accused.)

b. Motions shall be filed within 7 calendar days after the notice of motions is due
as per paragraph 16a above.

¢. Responses shall be filed not later than 7 calendar days after receiving a motion.
d. Replies shall be filed not later than 5 calendar days after receiving a response.

17. Filings that are substantially or entirely comprised of classified information. In the
event that a motion or filing is comprised entirely or substantially of classified
information, the person preparing the filing will send a notice of motion sufficiently
detailed - consistent with not revealing classified information - to assist the Presiding
Officer in scheduling resolution of the matter. Counsel will then provide a complete
filing in written form with opposing counsel following the format described in this POM.
Counsel preparing the filing will make two additional copies for the Presiding Officer
and Assistant to review when security considerations can be met.

18. Rulings. The Presiding Officer shall make final rulings on all motions submitted to
him based upon the written filings of the parties submitted in accordance with this POM,

and the facts and law as determined by the Presiding Officer, unless:

a. Material facts are in dispute that are necessary to resolution of the motion
requiring the taking of evidence, or

b. A party states in a filing that the law does not permit a ruling on filings alone
accompanied by authority why the Presiding Officer cannot rule on the filings alone, or
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¢. The motion requires action by the full commission.

19, Nothing in this POM should be construed to dissuade counsel from sharing that
information, to include motions and other filings, to ensure a full and fair trial.

20. A notice of motion 1s not a motion, and it does not place an 1ssue or matter before the

Commission for decision. If a party files a notice of motion but does not file a motion,
the Commission will not take any action on the underlying issue.

21. Various matters have been presented to the Appointing Authority for his decision

and/or action. A request to the Appointing Authority is not a request for the Commission
to take action or grant relief.

a. If a party wishes the Commission to grant relief or take action on a matter which

has been raised with, or is currently before, the Appointing Authority the party must file a
mation or request for other relief in accordance with this POM.

b. If a party has requested the Appointing Authority to grant relisf or take action,
and that request is denied, the party may request the Commission grant the same or
different relief by filing a motion or request for other relief in accordance with this POM.
All filings and other matters exchanged between the party and the Appointing Authority
will be forward with the motion or request for other relief.

Original Signed by:
Peter E. Brownback II1

COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

August 2, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 5 - Spectators to Military
Commissions

1. Commission Law provides for open Commission proceedings except when the
Presiding Officer determines otherwise. Commission Law also charges the Presiding
Officer to maintain the decorum and dignity of ali Commission proceedings.

2. The attached document, "Decorum for Spectators Attending Military Commissions,”
shall be in force whenever the Commission holds proceedings open to spectators. The
attachment may be used by bailiffs, security personnel, those with Public Affairs
responsibilities, and other Commission personnel to inform spectators and potential
spectators of the conduct and attire expected.

3. There are other rules that pertain to media personnel that have been prepared and

disseminated by Public Affairs representatives. The attachment does not limit or change
rules that are applicable to the media.

Original Signed by:
Peter E. Brownback ll|

COL, JA, USA
Presiding Officer
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Decorum for Spectators Attending Military Commissions

The decorum and dignity to be observed by all at the proceedings of this Military
Commission will be the same as that observed in federal courts of the United States.

Spectators, including members of the media, are encouraged to attend all open

Commission proceedings. The proceedings may be closed by the Presiding Officer for
security or other reasons.

The following rules apply to all military commission observers in the courtroom.
Failure to follow these rules may resuit in being denied access to the courtroom, and

could result in a charge of contempt of court and expulsion from commission-related
activities at Guantanamo Bay, Cuba.

a. All military commission observers must wear appropriate attire. Generally,
casual business attire is appropriate for civilians. Examples of acceptable casual
business attire inciude: long-pants, knee-length skirts, collared shirts with sleeves, and
covered-toe shoes. Inappropriate attire would include, but is not limited to, the
following: shorts, sleeve-less shirts (tank tops, halter tops, etc.), denim jeans, T-shirts,
mini skirts, any accessories or other clothing attire with political slogans, sneakers or

tennis shoes, and sandals. Individuals wearing inappropriate attire will not be permitted
to observe courtroom proceedings in the courtroom.

b. No distractions are permitted during active court sessions to include, but not
limited to: talking, eating, drinking, chewing gum, standing and stretching, sleeping,
using tobacco products, or other disruptions. Due to the hot and humid environment in
Guantanamo Bay, boitled water with a re-closable lid will be permitted in the courtroom.

No other beverages are permitted in the courtroom while commissions are in active
session.

¢. Entering and exiting the courtroom will be limited to extreme emergencies, and
every attempt should be made fo take bathroom breaks during court recesses.

d. Military commission observers are not permitted to interact with trial
participants either during active sessions or breaks in the proceedings. Trial participants
include: the Presiding Officer, panel members, prosecutors, defense counsel, the
accused, witnesses, guards, court reporters, translators, and other personnel assisting
in the conduct of miiitary commissions. Military commission observers are also
expected to respect the privacy of other military commission observers during triat
recesses and not press for unsolicited interactions,

e. Computers, laptops, PDls, PDAs, pagers, cell phones, Walkmans, audio
recorders, video recorders, cameras, and any and all other types of electronic or battery
operated devices are not permitted in the courtroom during sessions. Not only can
these devices be distracting to others in the courtroom, but they pose a substantial

Review Exhibit 52—
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security risk. Notebooks, pens, pencils, and paper are permitted for note taking, but not
sketching or artistic renditions of observations.

g. Itis improper for anyone to visibly or audibly display approval or disapproval
with testimony, rulings, counsel, witnesses, or the procedures of the Commission during
the proceedings. For the same reason, signs, placards, leafiets, brochures, clothing, or

similar items that could convey a message about the proceedings are also not ailowed
in the courtroom or in the courtroom’s vicinity.

h. As is customary in courts, spectators will rise when the Commission as a
whole, or the Presiding Officer alone, enters or depart the courtroom.

i. Members of the media are reminded they have agreed to certain rules
established by the Public Affairs staff.

Commission officials know that spectators appreciate the need for security in any public

building, and we ask that you cooperate with security personnel when they screen
spectators and their property.

BY DIRECTION OF THE PRESIDING OFFICER, MILITARY COMMISSION
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Office of the Presiding Officer
Military Commission

August 31, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 6-1, Requesting Conclusive Notice
to be Taken

1. This POM supersedes POM 6 dated 12 August 2004,

2. Military Commission Order 1 permits the Commission to take conclusive notice. This POM
establishes the process for such requests. This POM is issued under the provisions of MCO No.
1, paragraphs 4A(5)(a) and (c) and paragraph 6D(4).

3. When Counsel are aware they will request the Commission to take conclusive notice, they are
encouraged to work with opposing counsel. Counsel may agree - in writing - that they do not,
and will not, object at trial to the Commission's taking conclusive notice of a certain fact, It is
unnecessary to involve the Presiding Officer, the Assistant, or the Commission while Counsel

work these issues with each other. Counsel may also agree to stipulations of fact in lien of
requesting that conclusive notice be taken.

4. The matter/fact(s) to which conclusive notice 1s to be taken must be precisely set out. Any

agreement or stipulation shall specify whether the facts shall be utilized by the Commuission on
merits, sentencing (if such proceedings are required,) or both.

5. If counsel have agreed to take conclusive notice (or enter into a stipulation of fact,) the
writing encompassing that agreement shall be emailed by the Counsel who requested the notice
(or, if jointly requested, both counsel) to opposing counsel, Chief and Deputies of the
Prosecution and the Defense, the Presiding Officer, and the Assistant. At the trial where the
conclusive notice or a stipulation is to be used, the counsel offering the stipulation or conclusive
notice is responsible for presenting the conclusive notice or stipulation to the Commission.

6. 1If Counsel desires that the Commission take conclusive notice, but s/hz 1s unable to obtain the
agreement of opposing Counsel, the Counsel desiring that conclusive notice be taken shall;

a. Send an email to the Presiding Officer, and the Assistant, with copies furnished to
opposing counsel, and Chief and Deputies of the Prosecution and the Defense.

b. The body of the email, or an attachment, shall be styled in the name of the case and be

titled “Request to Take Conclusive Notice - [Subject] [Us v. last name of Accused].” The subject
line of the email shall be the same as the title.

Review Exhibit 52-
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c. The content of the email, whether in the body or an attachment, shall contain the
following matters in separate numbered paragraphs as follows:

(1). The precise nature of the facts to which conclusive notice is requested. See paragraph
4 above as to the content of this portion of the request.

(2). The source of information that makes the fact generally known or that cannot
reasonably be contested.

(3). Other information to assist the Commission in resolving the matter.

7. The counsel receiving a request as stated in paragraph 6 shall:

a. Within three duty days of receiving the email in paragraph 6 above (the definition of
“received” shall be as provided in POM #4-1), the Opposing party shall “reply all” to the email
set out in paragraph 6 above and answer in the following, separately numbered paragraphs:

(1). That the responding Counsel (agrees) (disagrees) that conclusive notice shall be
taken.

(2). If the Counsel disagrees:
(a). The reasons therefore.
(b). Any contrary sources not cited by the requesting Counsel.
(c). Other information to assist the Commission in resolving the matter.

b. The response provided by the responding party as described in this paragraph shall be
the party’s opportunity to be heard, unless there is a legal basis why the Commission should
reserve decision on the matter until oral argument can be heard.

8. Replies by the requesting party. Counsel who originally requested the conclusive notice is not
required to reply to the email sent in accordance with paragraph 7 above unless it is to withdraw
the request for conclusive notice. If additional information is needed, the Commission, acting
thru the Presiding Officer for administrative ease, will request it.

9. Timing,

a. Counsel shall attempt to obtain agreement on conclusive notice or stipulations of fact
at the earliest opportunity to assist in trial preparation for all.

b. As soon as it appears to Counsel that a party will not agree to a request that conclusive
notice be taken, that Counsel shall send a request as provided in paragraph 6 above.

c. If Counsel have not resolved a request to take conclusive noticz within 20 duty days of
the date for the session, they shall send the request as provided in paragraph 6 above.
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10. Stipulations of fact. While Counsel are free to use stipulations of fact in lieu of agreeing on
the taking of conclusive notice, the Commission has no authority, and shall not be asked, to
require a party to enter into a stipulation of fact.

Original Signed by:
Peter E. Brownback 111

COL, JA,USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

12 August 2004

SUBJECT: Presiding Officers Memorandum (POM) # 7 - Access to Evidence and Notice
Provisions

1. One of the many components of a fair, full, and efficient trial is that the parties are able to
obtain access to evidence. [Failure to provide access to evidence as provided for by Commission
Law can result in parties not being able to properly prepare their cases, unnecessary delays in the
trial, and sanctions by the Presiding Officer. This POM is issued under the provisions of MCO
No. 1: paragraph 4A(5)(a), (b}, and (¢); paragraph 6A(5), including subparagraphs (a), (c), and
(d); and paragraph 6B(1) and (2).

2. Commission Law contains many provisions concerning access to evidence, time frames,
notice, and the like. This POM is not intended to restate Commission Law, and parties are
responsible for complying with Commission Law requirements. This POM:

a. Establishes procedures for counsel to obtain a ruling from the Presiding Officer if they
believe the opposing has not complied with an access to evidence requirement.

b. Establishes time frames for providing access or notifications when modification of the
time frames is within the discretion of the Presiding Officer.

c. Does not address requests for witnesses or “investigative or other resources.” (MCO
#1, Section SH.)

d. Does not modify those procedures established by Commission Law with respect to
Protected Information.

e. Does not modify, circumvent, or otherwise alter any law, rules, directives, or
regulations concerning the handling of classified information.

3. Basic principles:

a. When parties comply with access to evidence requirements and the parties provide
what Commission Law requires at the time stated by Commission Law, POMSs, or orders of the

Presiding Officer, the access to evidence process will not ordinarily require involvement by the
Presiding Officer or the Assistant.

b. The Presiding Officer and the Assistant should NOT be involved in the routine process
of a party’s compliance with access to evidence requirements. The parties should provide that
access in the manner required, and at the time required, as set out in Commission Law, POMs,
orders of the Presiding Officer, or otherwise by direction of the Presiding Officer. There is
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ordinarily no reason for the Presiding Officer or the Assistant to receive copies or access to that
information that is the subject of complying with access to evidence requirements unless a
dispute arises as to whether a party is entitled to access to evidence.

¢. To avoid unnecessary disputes at trial concerning whether access has been given to
certain information, the parties should have procedures to ensure they are able to demonstrate
that access has been given to evidence. Because much access to evidence has probably been
given before the publication of this POM, it is advisable for the parties to prepare lists of what
has already been provided - and how and when that was done - if this has not been done already.
Such lists, if any, should not be provided to the Presiding Officer or the Assistant unless
specifically requested. Such lists should be brought to any session of the Commission.
4. Time frames. The time frames for access to evidence and notice shall be as prescribed by the
Presiding Officer through POMs, Docketing Request ORDERS, other ORDERS, or other
direction. In the absence of direction by the Presiding Officer, Commission Law shall govern.

5. Presiding Officer availability to resolve access to evidence issues.

a. The Presiding Officer is available to resolve access to evidence issues. This POM
should not, however, be interpreted as a replacement for the usual professional courtesy of
working with opposing counsel to resolve issues. For example in the case of a missed
notification, it is professionally courteous to ask opposing counsel to provide the notice before
requesting the Presiding Officer for relief. When such attempts have been tried without success,

or counsel believes that a further request will be unproductive, this POM provides the procedure
that should be used.

b. Counsel should immediately request the Presiding Officer’s assistance in the following
situations as soon as it appears to counsel that any of the following occurred and working with
opposing counsel has been reasonably tried and has failed:

(1). A notice requirement was due, and the notice has not been given, despite a reminder.
(2). Access to evidence was required, and the access was not given, despite a reminder.

(3). Access was requested and denied by the opposing party.

c. When any of the situations listed in paragraph 7b, or other issues involving access to
evidence arise, the party will prepare a special request for relief using the format generally as
provided in POM #4. The email request to the Presiding Officer, Assistant, opposing counsel,
and the Chief Prosecution and Defense and their deputies shall contain the information below.

Each request shall be the subject of a single email with a helpfully descriptive subject line and
contain the following as a2 minimum:

(1). Style of the case.
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(2). One of the following as the case may be:

(a). If notice was due and not given, cite the requirement for the notice, when it was due,

efforts to obtain notice, and that notice has not been received as of the date of the request to the
Presiding Officer.

(b). If a party was required to give access and did not, cite the requirement for the access,
when it was due, efforts to have opposing counsel to provide the access, and that access has not
been provided as of the date of the request to the Presiding Officer.

(c). If counse! requested access and access was denied, cite the authority that requires
opposing counsel to provide access, when it was requested, efforts to have opposing counsel! to

provide the access, and that access has not been provided as of the date of the request to the
Presiding Officer.

{(d). In every case of required access, or a request for access that was denied, how the

documents are necessary and why the requesting party believes the requested evidence is
reasonably available. (MCO #1, Section 5H.)

Original Signed by:
Peter E. Brownback Iit

COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
- Military Commission

12 August 2004

SUBJECT: Presiding Officers Memorandum (POM) # 8 - Trial Exhibits

1. This POM establishes guidelines for marking, handling, and accounting for trial exhibits in
Military Commission Trials. This POM is issued under the provisions of MCO No. 1,
paragraphs 4A(5)(a) and (c).

2. Definitions:

a. Exhibit:

(1). A document or object, appropriately marked, that is presented, given, or shown to

the Presiding Officer, other Commission Members, or a witness during a session of the
Commission.

(2). A document or object, appropiiately marked, that is offered or received into evidence
during a session of the Commission, or referred to during a Commission session as an exhibit.

(3). Other documents or objects that the Presiding Officer directs be marked as an exhibit.

b. Prosecution or Defense Exhibits for identification are exhibits sponsored by a party
and (1) intended to be considered on the merits or sentencing, if sentencing proceedings are
required, but either not yet offered into evidence, or offered into evidence and not received, or
(2) not intended to be considered on the merits or sentencing, but used in some other manner

during the trial such as in the case of a statement used to refresh the recollection of a witness
with no intent to offer the statement.

¢. Prosecution or Defense Exhibits are exhibits that have been offered and received into
evidence on the merits or sentencing if sentencing proceedings are required.

d. Review Exhibits are those exhibits:

(1). Presented to the Presiding Officer or other Commission members for consideration
on a matter other than the issue of guilt or innocence, or a sentence if there are sentencing
proceedings. Motions, briefs, responses, replies, checklists, and other writings used during
motions practice are among the most common form of Review Exhibits.

(2). The Presiding Officer may decline, in the interests of economy, to have lengthy
publications or documents marked as Review Exhibits when the precise nature of the document

can be readily identified at the session and later on Review. Examples would be well-known
directives, Tules, cases, regulations, and the like.
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g. Attachments are documents referred in, and attached to, a Review Exhibit. Prosecution

and Defense exhibits shall not have pages marked as attachments unless so marked in the
original form of the exhibit.

f. Dual use exhibits. An exhibit identified on the record that is needed for a purpose other
than the reason for which it was originally marked. A dual purpose exhibit allows an exhibit to
be used for more than one purpose without having to make additional copies for the record.
Example 1: A Review Exhibit that a counsel wants the Commission to consider on the merits.

Example 2: A counsel marks an exhibit for identification but does not offer it, and opposing
counsel desires to offer that exhibit.

3. Rules pertaining to the marking, handling, and referring to exhibits.

a. Any exhibit provided to the Presiding Officer, a Commissior member, or a witness
during a session of the Commission shall be properly marked.

b. Any exhibit referred to in a session before the Commission as an exhibit shall be
properly marked.

c¢. Any exhibit that is displayed during an open session for viewing by a witness, the
Presiding Officer, or a Commission member during a session of the Commission shall be
properly marked. In the case of an electronic presentation (slides, PowerPoint, video, audio or

the like,) the Presiding Officer shall direct the form of the exhibit to be marked for inclusion into
the record.

e. Parties that mark or offer exhibits that cannot be included into the record or

photocopied - such as an item of physical evidence - shall inquire of the Presiding Officer the
form in which the exhibit shall be included in the record.

d. Before an exhibit is referred to by a counsel for the first time, or handed to a witness,
the Presiding Officer, or a member of the Commission, during a session of the Commission, it
shall be first shown to the opposing counsel so opposing counsel knows the item and its marking.

4. How exhibits are to be marked. See attachment B,

5. Marking the exhibits - when and whom.,

a. Before trial. Counsel are encouraged to mark exhibits they intend to use at a session of
the Commission in advance of that session. Pre-marking of Prosecution or Defense Exhibits may

also include the appropriate numbers or letters. Numbers shall not be applied to Review Exhibits
in advance of any session.

b. At trial. Counsel, the reporter, or the Presiding Officer may mark exhibits during trial,
or may add numbers or letters to exhibits already marked.
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6. Marked exhibits not offered at triai and out of order exhibits.

a. Counsel are not required to mark, offer, or refer to exhibits in the numerical or
alphabetical order in which they have been marked. Example: The Defense pre-marked Defense
Exhibits A, B, and C all for identification, At trial, the Defense wishes to refer to or offer

Defense Exhibit C for identification before Defense Exhibit A or B for identification has been
offered or mentioned. That IS permissible.

b. If an exhibit is pre-marked but not mentioned on the record or offered, counsel are
responsible for ensuring that the record properly reflects exhibits by letter or number that were
marked but not mentioned or offered. This is ordinarily done at the close of the trial. Example:

“Let the record reflect that the Prosecution marked, but did not offer or mention, the following
Prosecution Exhibits: 3, 6, and 11.”

¢. Exhibit for identification marking as compared to the exhibit received. If an exhibit for
identification is received into evidence, the received exhibit shail carry the same letter or
number. Example: Offered into evidence are Prosecution exhibits 1, 2, and 3 for identification.

PE 1 and 3 for ID are not received. PE 2 for ID is received. Once received, what was PE 2 for
1D 1s PE 2.

7. How exhibits are offered.

a. Prosecution and defense exhibits. In the interests of economy, to offer an exhibit, it is
only necessary for counsel to say, “[(We) (The Defense) (The Prosecution)] offers into evidence

what has been marked as [{Prosecution Exhibit 2 for identification) (Defense Exhibit D for
identification).]

b. Review exhibits. Review exhibits are not offered. They become part of the record once
properly marked.

8. Confirming the status of an exhibit. The reporter and Presiding Officer together shall keep the
official log of whether an exhibit has been offered or received. Counsel may, and are encouraged
to, confirm with the reporter and the Presiding Officer of the status of an exhibit.

9. Control of exhibits. During trial, and unless being used by counsel, a witness, or the
Commussion, all exhibits that have been mentioned on the record, offered, or received, and all
Review Exhibits, shall be placed on the evidence table in the courtroom consistent with
regulations concerning the control of classified and Protected Information. After trial, the court
reporter and the Security Officer shall secure all exhibits until the next session.
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8. Sample form. Counsel are welcome to use the form at attachment A to assist in marking and
managing their exhibits,

Original Signed by:

Peter E. Brownback 111

COL, JA,USA
Presiding Officer
Review Exhibit_S 2—
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Attachment B, Presiding Officers Memorandum # 8, Trial Exhibits

1. Unclassified Exhibits
and

Exhibits that are not Protected Information

Type of Exhibit

Examples

First Page - Single Page Exhibit Muttiple Page Exhibits

Prosecution Exhibits for 1dentification.

Prosecution Exhibit 1 for Identification OR First page: PE | for ID Page 1 of 24

Use Arabic numerals PE 1 for identification OR Subsequent pages: 2 of 24, 3 of 24 etc.
PE | for ID
Defense Exhibits for Identification. Defense Exhibit A for ldentification OR First page: DE A for ID Page 1 of 24
Use letters. After the letter Z is used, the next | DE A for identification OR Subsequent pages: 2 of 24, 3 of 24 elc.
exhibit shall be AA. DE A for ID
Prosecution Exhibits and Defense Exhibits | Presiding Officer or Reporter will mark First page: Mark through on first page.
through Subsequent pages: No markings necessary if properly
for Identification OR marked as above.
ferdb. )
Review Exhibits Review Exhibit 1 OR First page: RE 1, Page 1 of 24
Use Ayamic numbers RE 1 Subsequent pages: 2 of 24, 3 of 24 etc.
Atta@hngnts Attachment 1 to RE 3 OR First page: Attachment 1 1o RE 3, page 1 of 3
: Attachment A to RE 3 Subsequent pages: 2 of 3, 3 of 3.

Lettdrs & numbers depending on how

inde‘(ed;fl the Review Exhibits

: - ] - -
g’ & Il. Classified Exhibits
| - Mark the same as I, and in addition, adhere to directives regarding the proper markings and cover sheets.
o Ill. Protected Information
=h U'L Mark the same as I, adding the words on the first page or cover sheet “Protected Information.”
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Office of the Presiding Officer
Military Commission

October 4, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 9 - Obtaining Protective Orders and
Requests for Limited Disclosure

1. This POM addresses Protective Orders and Limited Disclosure pursuant to Section 6D(5),
Military Commission Order No. 1. Whether a Protective Order is granted or disclosure is limited
is a decision for the Presiding Officer without involvement of other Commission members. See
Section 5, Military Commission Instruction # 8 dated 31 August 2004,

2. Protective Orders - generally. As soon as practicable, counsel for either side will notify the
Presiding Officer of any intent to offer evidence involving Protected Information. When counsel
arc aware that a Protective Order is necessary, they are encouraged to work with opposing
counsel on the wording and necessity of such an order.

3. When counsel agree to a Protective Order. Counsel may agree - in writing - that a
Protective Order is necessary, In such instances, it is unnecessary to involve the Presiding
Officer or the Assistant while counsel work these issues. When counsel agree that a Protective
Order is necessary, the counsel requesting the order shall present the order to the Presiding
Officer for approval and signature along with those necessary representations that opposing

counsel does not object. This may be done by email, or if during the course of a Commission
session, in writing.

4. When counsel do not agree to a Protective Order. If a party requests a Protective Order

and the opposing counsel does not agree with the necessity of the Order or its wording, the
counsel requesting the Order shall:

a. Present the requested order to the Presiding Officer for signature along with the below

information in writing. The below information may be transmitted in any format convenient to
include in the body of an email:

(1). Why the order is necessary.
(2). Efforts to obtain the agreement of opposing counsel.

b. The requesting counsel will CC or otherwise provide copies of the requested
information to opposing counsel unless Commission law permits the matter to come to the
Presiding Officer’s attention ex parte. In the case of a prosecution requested Protective Order,
only the detailed defense counsel must always be served. The Civilian Defense Counsel will be
served if they are allowed access to the information sought to be protected. Foreign Attorney
Consultants shall not be served unless they are authorized under Commission Law to receive the
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¢. The Presiding Officer will, if time and distance permits, hold a conference with
Prosecution counsel and the Detailed Defense Counsel, and if under circumstances that
Commission Law permits, the Detailed civilian counsel, prior to signing a contested protective
order. The objective of such conferences will be to have a contested protective order become an
agreed upon protective order, consistent with security and other requirements, if possible and

practical. Consequently, both sides will be prepared to explain their position on the proposed
order.

5. Limited disclosure requests. When the prosecution requests that the Presiding Officer
exercise his authority under Section 6D(5)b), Military Commission Order No. 1, the prosecution
shall provide to the Presiding Officer the following materials. An Order for the Presiding
Officer’s signature directing limited disclosure that contains the following information:

a. To whom the limitation shall apply (the accused, detailed defense counsel, civilian
defense counsel.)

b. The method in which the limitation shall be implemented (which option under section

6D(5)(b)(D)-Gii).
¢. In the case of a limitation under section 6D(5)(b)(i), the information to be deleted.

d. In the case of a limitation under section 6D{5)(b)}(ii), the nature of the information to
be summarized and the summary to be substituted therefore.

e. In the case of a limitation under section 6D(5)(b)(iii), the nature of the information to

be substituted, and the statement of the relevant facts that the limited information would tend to
prove.

f. The reasons why it is necessary to limit disclosure of the information, and whether

other methods of protecting information could be fashioned to avoid unnecessarily limiting
disclosure,

g. Whether the prosecution intends to present the information whose disclosure is sought
to be limited to the Commission.

h. If the request to the Presiding Officer was served on, or shared with, the detailed

defense counsel, any submission by the detailed defense counsel. If the request was not served
on or shared with the detailed defense counsel, the reasons why it was nct.

Original Signed by:

Peter E. Brownback III
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

October 4, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 10 - Witness Reqguests,
Requests to Depose a Witness, and Alternatives to Live Testimony

L. This POM governs how counsel may obtain a decision from the Presiding Officer, or

the Commission, to obtain witnesses or alternatives to live testimony. 1t also contains the
procedure to request to depose a wiiness.

2. This POM establishes the procedures for requesting the Commission to produce a
witness on motions, the merits, sentencing, or otherwise, that has been denied by the
Prosecution or the Appointing Authority. While this POM does not stipulate the format
Sfor an initial request to the Prosecution or the Appointing Authority, it is strongly
recommended that counsel use the format below. By so doing, if the initial request is
denied, the Commission may make an efficient and speedy decision on the matter to
assist counsel in preparing their cases. Failure to provide the necessary information when
making a request for a witness often leads to requests being initially denied by the
govemment, which can produce needless inefficiency when a challenge to that decision is
taken to the Presiding Officer or the Commission.

3. A request, or noting that a particular witness is needed (or needs or should be
deposed), in a motion or other filing is NOT a substitute for a witness request. If counsel
are aware that a witness is necessary or should be deposed on a motion or other filing, not
only should that te addressed in accordance with POM #4-1, but the counsel is also
required to file a request in accordance with this POM.

4. If the defense rzquests, and the prosecution has denied, a defense request, the defense
shall within 3 duty days of learning of the government’s denial - or when there has been
inaction by the gevernment on the request for 3 duty days - submit a “Request for
Witness (or a Request for a Deposition)” as outlined below to epposing counsel, the
Presiding Officer, and the Assistant. Each request shall be separate, and each request
shall be forwarded by a separate email with the subject line: Witness Request {or Request
for a Deposition) - [Name of Witness] - US. v. [Name of Case]. Counsel may forward the

request either by attachment or in the body of an email. Each of the below items shall be
in a separate, numbered paragraph:

a. Paragraph 1: {Style.} A formal document is unnecessary. An attachment or
email shall be styled: Witness Request (or Request for a deposition) - [Name of
Witness] - US. v. [Name of Case].

b. Paragraph 2: {Identity of witness and translator needs.} The name of the
witness to include alias, mailing address, residence if different than mailing address,
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telephone number, and email address. Also indicate the language and dialect the witness
speaks (if not English) so translator services can be made available if necessary,

c. Paragraph 3: {Synopsis of witness’ testimony}. What the requester believes the
witness will say. Note: Unnecessary litigation often occurs because the synopsis is
insufficiently detailed or is cryptic. A well-written synopsis is prepared as though the
witness were speaking (first person), and demonstrates both the testimony’s relevance
and that the witness has personal knowledge of the matter offered.

d. Paragraph 4: Source of the requestor's knowledge about the synopsis. In other
words, how does counsel know that the witness will testify as stated?

e. Paragraph 5: Proposed use of the testimony - motions (specify the motion),
case-in-chief, rebuttal, sentencing, other.

f. Paragraph 6: How and why the requestor believes the witness is reasonably

available, and the date of the last communication with the witness and the form of that
communication.

g. Paragraph 7. Whether the requestor would agree to an alternative to live
testimony to present what is described in the synopsis to the Commission, or the reasons
why such an alternative is NOT acceptable. (Nofe: It is unnecessary to state that live
testimony is better than an alternative so the Commission can personally observe a
witness’ demeancr. State here reasons other than that basis.)

(1}. Conclusive notice.

(2). Stipulation of fact.

(3). Stipulation of expected testimony.
(4). Telephonic.

(5). Audio-visual.

(6). Video taped deposition.

(7). Video-taped interview.

(8). Written statement.

h, Paragraph 8: Whether any witness requested by the defense, or being called by
the government, could testify to substantially the same matters as the requested witness.

i. Paragraph 9 If the witness is to testify as an expert, the witness’ qualifications
to do so. This may be accomplished by appending a curriculum vitae to the request. This
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should also include a statement of law as to why the expert is necessary or allowable on
the matter in question.

j. Paragraph 10: Other matters necessary to resolution of the request.

5. Action by the government upon receipt of a request - government agreement. If
the government and defense agree that the witness should be produced or deposed, the
government need not prepare a response to the request. 1f the parties agree to an
alternative to the live testimony of a witness in the form of a writing {conclusive notice,
stipulation, or statement), the parties will immediately prepare the agreed upon writing.
Once agreement has been reached on the request (and the writing), the prosecution shall

notify opposing counsel, the Presiding Officer, and the Assistant that agreement has been
reached.

6. Action by the government upon receipt of a request - government does not agree.
If the government will not produce the requested witness or does not agree to a
deposition, or if the government and defense cannot agree on the wording of any writing
that will be a substitute, the government will prepare a response within 3 duty days of
receiving a request and file it with opposing counsel, the Presiding Officer, and the
Assistant. The prosecution shall address, by paragraph number, each assertion in the
defense request to which the government does not agree or wishes to supplement.

7. Timing. Requests for witnesses, unless otherwise directed by the Presiding Officer,

shall be made to the prosecution by the defense not later than 30 business days before the
session in which the witness is first needed to testify.

8. Resolution by the Presiding Officer. In accordance with paragraph MCO #1, section
5H, the Presiding Officer will approve those witness requests to the extent the witness 13

necessary and reasonably available. The decision will be communicated to the
prosecution and the defense.

9. If the Presiding Officer does not approve the request, the defense shall give notice
within 3 duty days if they intend to request the entire Commission to grant the request in
accordance with MCO #1, Section 6D(2)(a).

Signed by:

Peter I, Brownback III
COL, JA, USA
Presiding Officer
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POM 11, SUBJECT: “Qualifications of Translators/Interpreters and Detecting Possible
Errors of Incorrect Translation/Interpretation during Commission Trials,” is in

developmental stages and has not been issued as of 24 Oct 2004,
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Office of the Presiding Officer
Military Commission

October 24, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 12 - Filings Inventory

Note - On the effective date of this POM, POM 11 was in the developmental stage and had not yet been
issued.

1. The Presiding Officer previously adopted a process so that documents {e.g., motions, witness

request, other filings) could be filed by email. See POMs 3, 4-2, 6, 7, and 10. This process was
adopted because:

a. Most items filed with the Commission are prepared in electronic form.
b. Documents not in electronic form can be easily converted into an electronic file.

c. The counsel, Assistant, members, court reporters, Presiding Officer and those who
need to file and receive filings are often in geographically diverse locations.

d. Electronic filing enables counsel anywhere in the world with email access (to include
web based accounts) to make and receive filings.

e. Service of filings by mail or courier is slow and expensive. Some filings are made to
and from Guantanamo Bay, Cuba where service by mail is impractical.

f. Electronic filing is fast, reliable, efficient and creates an electronic file that can be
efficiently and quickly shared with others.

g. Electronic filing creates and retains a precise record of dates and times on which filings
and other actions took place.

2. A problem is that electronic filing enables parties to send emails or “CC” (carbon copy) emails
to anyone,. If a filing is sent to many, it is sometimes difficult to know who the intended or action

recipient is. Similarly, those who receive large numbers of emails may overlook an email that
was intended for them specifically.

3. This POM establishes a requirement for the Assistant to maintain a “Filings Inventory” (in
progress, prior to the date of this POM, as a “Motions Inventory.”) The purpose of the Filings
Inventory is to make clear what filings (motions, responses, replies, attachments, and other
filings) are before the Presiding Officer or the Commission. The NOTES section on previously
issued Motions Inventory is superseded by this POM.
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4. Establishing the Filings Inventory. The Assistant shall establish a Filings Inventory for each

case referred to the Commission reflecting those filings pending before the Presiding Officer or
the Commission,

a. As soon as the first filing on an issue is received, the Assistant shall assign a filing
designation with one of 4 below categories followed by a number:

P for a filing or series of filings initiated by the prosecution.

D for a filing or series of filings initiated by the defense.

PO for a filing or series of filings initiated/directed by the Presiding Officer.

C for a filing or series of filings initiated/directed by the Commission as a body.

Other categories may be added at a later time.

b. The number following the category designation shall be the next unused number for

the category and case. The filing designation (category and number £X: PE2, D4, PO1, C1) shall
be unique for each case and the designation shall not be reused.

c. To identify a specific document that was filed, the filing designation may add a simple
description of the nature of the filing such as Motion, Response, Reply, Supplement, Answer, or -
other designation assigned by the Assistant.

d. The Filings Inventory shall also contain a listing of filings that had a designation but
are no longer active before the Commission or the Presiding Officer. These items shall be placed
in the inactive section. of the Filings Inventory.

5. Filing designation and future communications or filings. Once a filing designation has
been assigned, all future communications - written or by email - to that series of filings will use
the filing designation as a reference. This includes adding the file designations to the style of all
filings and the file names to ALL attachments. Examples:

* An email subject line forwarding a response to P2 in US v Jones should read: “P2
Jones - Defense Response.”

* The filename of the attachment in the above email should read “P2 Jones - Defense
Response. ™

* The filename of a document that is an attachment to the response should read “P2
Jones - Defense Response - attachment - CV of Dr Smith.”

Each of the designations or filenames listed above may also include other descriptions or

information (date, when filed, etc.) the parties may wish to add fo assist in their management of
filings.
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6. Distribution of the Filings Inventory.

a. As soon as practical after the Assistant receives a filing, the Assistant shall reply
advising that the Filings Inventory has been annotated. In the case of a filing that initiates a new
issue or motion, the Assistant shall also provide the filing designation.

b. At the request of any party, the Assistant shall provide a copy of the current Filings
Inventory as soon as practical.

c. The Assistant shall from time to time, or when directed by the Presiding Officer,
distribute copies of the Filings Inventory.

d. The Presiding Officer shall ensure that a copy of the current Filings Inventory is

attached at the beginning of each session of the Commission as a Review Exhibit so that parties
are free to refer to filings by the filing designation.

e. At sesstons of the Commission, counsel shall, whenever possible, refer to a filing by
the filing designation so the record is clear precisely which filing or issue is being addressed.

7. Counsel responsibility when receiving the Filings Inventory. The Filings Inventory is the
only method by which counsel can be sure what filings have been received by the Presiding

Officer or the Commission, and therefore what matters are pending before the Presiding Officer
ot the Commission,

a. Counsel will examine each Filings Inventory as it is received and notify the Assistant,
Presiding Officer, and opposing counsel of any discrepancies within one duty day.

b. If counsel believe they have submitted a filing that is not reflected on the Filings
Inventory, they shall immediately send that filing - with all attachments - to the Assistant,
Presiding Officer, and opposing counsel noting the discrepancy.

c. If there is a discrepancy in the Filings Inventory and counsel fail to take the corrective
action as indicated above, the Presiding Officer or the Commission may elect not to consider that
filing before the Presiding Officer or the Commission.

8. Filings in the Inactive Section of the Filings Inventory. If a filing is moved to the inactive
section of a Filings Inventory due to the decision of the Presiding Officer, and counsel wish that
the full Commission review the decision as one that the full Commission is empowered to

decide, that counsel shall file a motion to have the Commission consider the matter. (This motion
shall receive a new filing designation.) The new filing:

a. Shall contain as an attachment ALL previous filings (and their attachments) by ALL
parties on the matter as well as the decision of the Presiding Officer that moved the action to the
inactive section of the Filings Inventory.
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b. Be styled and filed in accordance with POM 4-2.

c. Contain in the body of the motion that:

(1). The party wishes that the previous and attached (and listed) filings be considered by
the entire Commission,

(2). The authority - to include the section of Commission Law if applicable - that
indicates the matter is one that the full Commission must or may decide, and

(3). The reasons why the Presiding Officer’s actions in moving the action to the inactive
section were in error.

d. Responses and replies shall follow the procedure established in POM 4-2 except:

(1). Given the matter has been previously examined by counsel, the time to respond or
teply shall be 2 duty days,

(2). Counsel may submit a response in the body of an email if only to say they adopt the

matters they previously submitted on the matter before the matter was moved to the inactive
section, and

(3). If the response is limited to only adopting matters previously submitted, no reply
shall be allowed.

9. Objections to this POM. Counsel who object to the procedures in this POM must do so not

later than 3 duty days after the effective date following the procedures in POM 4-2. A notice of
motion is not required.

Original Signed by:

Peter E. Brownback 111
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

October 30, 2004

MEMORANDUM FOR COUNSEL in US v. HAMDAN and US v. HICKS

SUBJECT: Necessary Instructions by the Presiding Officer

1. References:

a. The President's Military Order, 13 November 2001

b. Military Commission Order # 1, 21 March 2002

¢. Military Commission Instruction #8, 31 August 2004

d. Memorandum, Presiding Officer to Appointing Authority, Subject: Interlocutory Question
#4, dated 2 September 2004

€. Memorandum, Appeinting Authority to Presiding Officer, Subject: Request for Guidance
Submitted as "Interlocutory Question 4", dated 6 October 2004

2. Under the PMO, the Commission is charged witht deciding all questions of law and fact. The PMO
also stated that there would be a Presiding Officer and named functions for the Presiding Officer. One
dictionary definition of presiding is “to exercise guidance, direction or control.” | have used that
definition in creating this memorandum.

3. The requirement to have a judge advocate on the Commission, which is not in conflict with the
PMO, was added by the MCO. The MCO also established several other functions for the Presiding
Officer, none of which seem to be in conflict with the PMO.

4. The referenced paragraph of MCI#8 requires the Presiding Officer to give necessary instructions to
the Commission. The term necessary is not further defined.

5. The primary function of the Commission is to give a full and fair trial to the persons brought before
it. The President stated that the military commission would sit as triers of law and fact. Consequently,
I have decided that a proper interpretation of the term "necessary” is those instructions which the PMO

would require of any commissioned officer, judge advocate or not, who was named the Presiding
Officer. ’

6. [ will not instruct the members on the law. Instructions in a prior session, which so stated, will be
withdrawn on the record. The members will be asked on the record if they understand that I am not

giving them instructions on the law - whether in open or closed sessions or during discussions and/or
deliberations.

7. 1 will participate in all discussions, deliberations and decisions by the Commission on all questions
of law and fact. During all discussions, deliberations, and decisions, I will certainly use my
knowledge, skill, and training, as will the other members of the Commission.

Peter E. Brownback I11 Review Exhibit _...§..__*5__-
COL, JA | __
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UNITED STATES OF AMERICA D37

DEFENSE MOTION TO
DECLARE THE COMMISSION
IMPROPERLY CONSTITUTED

1 November 2004
DAVID M. HICKS

<

The Defense in the case of the United States v. David M. Hicks moves this commission to
either (1) certify this issue to the Appointing Authority for decision; and/or (2) dismiss
the charges against Mr. Hicks on the ground that the commission is improperly
constituted because (a) an alternate member has not been appointed; and (b) the
members who were successfully challenged for cause have not been replaced:

1. Synopsis: By not appointing an alternate (after excusing the pre-existing
alternate for cause), the Appointing Authority has violated the rules promulgated
in Military Commission Order No. 1. In addition, by not replacing the two
commission members who were excused for cause, the Appointing Authority has
violated the directive, in the President’s November 13, 2001, Military Order, that
these commissions proceeding against Mr. Hicks be “full and fair.”

2. Facts: The Appointing Authority, in an October 19, 2004, memorandum
decision, granted three challenges for cause made by both the defense and
prosecution (and endorsed by the Presiding Officer). Two of those excused were
commission members; the third was the designated alternate. However, the
Appointing Authority failed to appoint an alternate, and failed to replace the two
excused commission members, leaving the currently constituted commission with
three members, and without an alternate,

3. Discussion:

A. Military Commission Order No. 1 Requires Appointment of an Alternate
In excusing two commission members and an alternate, and in declining to add an

alternate member to the three-member commission for this case, the Appointing
Authority has clearly violated §4(A)(2) of MCO No. 1, which directs that:

[flor each such Commission, there shall also be one or two alternate members, the
number being determined by the Appointing Authority.

MCO No. 1, §4(A)2) (emphasis added).

Thus, while the Appointing Authority maintains discretion with respect to whether
there are one or two alternate members, he does not have the power to eliminate
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alternates altogether -— which is precisely what the Appointing Authority has done in this
case.

Accordingly, since the failure to include an alternate member unmistakably violates
the express and unambiguous terms of MCO No. 1, the commission as currently
constituted is invalid, and cannot proceed to adjudicate any issues or motions in Mr.
Hicks’s case [unless and until it is properly constituted under §4(A)(2)).

B. A Three-Member Commission Will Not Afford
Mpr. Hicks a “Full and Fair” Commission

The excusal of two commission members and the alternate has reduced the
number of commission members to three, the minimum number set forth in MCO No. 1
§4(A)2). Yet the Appointing Authority has authorized proceeding with just three
members, rather than the originally constituted five. For the several reasons set forth
below, that reduction in the size of this commisston fails to provide Mr. Hicks with the

“full and fair” proceedings mandated by the President’s November 13, 2001, Military
Order establishing this commission.

Under the Uniform Code of Military Justice (hereinafter the “UCMI™), a general
court-martial — which exposes a defendant to confinement of one year or more — requires
a minimum of five members. Since Mr. Hicks faces a potential /ife sentence, that
minimum number of members is appropriate here as well. Indeed, the initial commission
included five members — a more than tacit concession that such number was the
minimum necessary to afford a “full and fair” commission.

Also, the use of a three-member commission for Mr. Hicks creates a glaring
inequity for him with respect to other persons facing commission proceedings, since the
Appointing Authority has simultaneously announced that he will order the appointment
of replacement members for the commissions involving two other defendants, al Qosi

and al Bahlul. See Appointing Authority Decision on Challenges for Cause, dated
October 19, 2004, at 28.

The Appointing Authority has failed to present any rationale distinguishing Mr.
Hicks from either Mr. al Qosi or Mr. al Bahlul with regard to the number of members in
their respective commissions; nor, for that matter, has the Appointing Authority offered
any justification for retreating from the initial assignment of five members. If expedition
of Mr. Hicks’s case is the only basis, that is not a sufficient reason for denying Mr. Hicks
the “full and fair” proceeding that is being provided to others whose cases are to follow.

In addition, the Appointing Authority’s failure to appoint replacement members
for Mr. Hicks’s commission in effect punishes Mr. Hicks for exercising his right to
challenge members whom the prosecution and the Presiding Officer agreed should not
serve. Indeed, those members’ credentials and service histories made it apparent that
they would not be appropriate members of a commission considering this subject matter.
Yet it is Mr. Hicks who suffers from his proper and vindicated challenge to their fitness.
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That is unfair and unjust, since it effectively compelled Mr. Hicks (unwittingly) to choose
between an appropriate number of members, forfeiting to right to challenge members
who ought to be (and were, with the government’s agreement) excused, and the equally
intolerable alternative of an insufficient number of members.

Moreover, the diminution of the total members on the panel increases
geometrically the undue influence of the Presiding Officer, the only member of the
commission who is a lawyer (and formerly a military judge). Defense motion D22
challenges that composition — the commission should ¢ither be all lawyers, or none at all,
since a mixture allows for the lawyers to exert, even unintentionally, undue influence on
the other members with respect to legal issues and decisions — and in the current three-
member commission the Presiding Officet’s impact is unquestionably amplified: now
there are but two other members who can offer opposing and/or independent views on the
legal issues raised, rather than four. Thus, for all practical purposes, the possibility that

the other members would muster sufficient dissent to outvote the Presiding Officer on
issues of law has been eliminated.

C. This Motion Presents a Threshold Issue for the Commission
That Must Be Referred to the Appointing Authority and
Decided By Him Before Any Other Motions Are Heard

Under MCO No. 1, §4(A)5)(d), the Presiding Officer

shall certify all interlocutory questions, the disposition of which would
effect a termination of proceedings with respect to a charge, for decision
by the Appointing Authority. The Presiding Officer may certify other

interlocutory questions to the Appointing Authority as the Presiding
Officer deems appropriate.

Thus, as a threshold matter, this issue, since it would invalidate the commission
and all proceedings conducted subsequent (without first appointing and seating an
alternate), must be certified to and decided by the Appointing Authority under either
prong — the mandatory or permissive — of §4(A)(5)(d). Proceeding further without first
obtaining a resolution from the Appointing Authority would, in the event that the motion
is ultimately granted, irremediably taint any subsequent proceedings, and effectively
disqualify the entire commission. As a result, continuing with argument on any other
motions would be inefficient and counterproductive. Instead, the matter should be
immediately certified to the Appointing Authority for decision.’

' The language of §4(AXb)(d) is plain: it does not limit certification of charge-dispositive motions to only
those that the Presiding Officer or commission might grant. Nor does it provide for an initial decision by
the Presiding Officer or commission prior to certification. Rather, by its unambiguous language, the
section directs certification -- period. Any other interpretation would do violence to the plain language of
the section, and involve not only a rewriting of the section, but also “interpretation” of language that is

altogether clear. -
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4. Relief Requested: It is respectfully submitted that the Presiding Officer and/or
the commission should refer this question to the Appointing Authority for the
following resolution: dismissal of the charges on the grounds this commission
has been improperly constituted because (a) an alternate has not been appointed;
and (b) the failure to replace the excused commission members denies Mr. Hicks
a full and fair proceeding. In the alternative, should the commission determine
that it must decide the issue first, prior to certification, it is respectfully requested
that the commission grant that relief and then certify the issue the Appointing
Authority. Also, regardless whether or not the commission considers and/or
grants this motion, it should be certified to the Appointing Authority.

M.D. Mori
Major, U.S. Marine Corps
Detailed Defense Counsel

Joshua L. Dratel, Esq.

Law Offices of Joshua L. Dratel, P.C.
14 Wall Street

28th Floor

New York, New York 10005

Jeffery D. Lippert

Major, U.S. Army
Detailed Defense Counsel
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UNITED STATES OF AMERICA

MOTION TO DISMISS:
IMPROPER REFERRAL OF
CHARGES

1 November 2004
DAVID M. HICKS

<

The Defense in the case of the United States v. David M. Hicks requested a continuance
(document reference number D28) of the proceedings based the failure of the U.S. government to
respect its agreement with the Australian government regarding Mr. Hicks’ trial by military
commission. The presiding officer denied that motion. The defense hereby requests
consideration of this motion to dismiss the charges for improper referral, and in so doing,

incorporates the facts, arguments, and attachments the defense filed in D28 into this objection,
and in addition states in support of this motion:

1. The referral of charges against the accused to a Military Commission was improper, and the
charges should be dismissed because agreements between the United States Government and
the Government of Australia preclude the referral of charges until the disposition of certain
detainees with British citizenship has been decided.

2. Facts:

a. Negotiations have taken or are taking place toward agreements between the United States
and the governments of other countries, notably the United Kingdom (UK) and Spain,
regarding the disposition of those countries’ detainees held at Guantanamo Bay by the
United States. (See encl. 1, PA News, 30 June 2004; encl. 2, press report dated 6 July
2004; encl. 3 press report dated 7 July 2004; encl. 4 Guardian Unlimited, 26 June 2004).
The defense has requested, but not been given access to the documents outlining those
agreements or the negotitations leading up to them. The defense hereby renews its

request for discovery of the above documentation. (See encl. 5, Defense discovery
request dated 17 August 2004).

b. Under a confidential agreement between the United States and the Government of
Australia regarding the disposition of the accused, if the outcome negotiated by the
government of the UK regarding its detainees is more favorable than the agreement
Australia has with the United States regarding the accused, the additional benefits granted
to the UK detainees would also be given to the accused. (See encl. 6, Official Committee
Hansard, Senate of the Commonwealth of Australia Legal and Constitutional Legislation
Committee, 16 February 2004 at pages 6-7; encl. 7, Response dated 8 December 2003 to

3 December 2003 Defense Request for Discovery; DoD News Releases dated 23 July
2003 and 25 November 2003).

¢. To date pursuvant to agreements with the United States government five (5) UK citizen

detainees have been released from Guantanamo Bay. Negotiations continue between the
UK and the United States government at the highest levels regarding the disposition of

the remaining four (4) UK detainees. (See encls. 1-4).
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3. Discussion:

a. The accused may potentially benefit from agreements between the United States and the
UK regarding UK detainees. Already five (5) UK detainees have been released without
being subjected to Military Commission or other tribunal. Reports indicate the most
likely disposition that the UK and United States will agree to is the remaining UK
detainees will either be released, or certain fundamental changes to the Military
Commission process will be made before UK citizens are tried in it. (See encls. 1-4, and
encl. 9, AP report, 24 June 2004 (reporting that the Attorney General of the United
Kingdom, Lord Peter Goldsmith, stated that using a military tribunal to prosecute the
Guantanamo detainees would be unacceptable because it would not provide a fair trial by
international standards); encl. 10 DoD New Release dated 23 July 2003; encls. 1, On 30
June 2004, Prime Minister Blair stated “We have concluded that the military
commissions process does not provide guarantees to the standards we require.). Any

such changes can be expected to enhance the rights of an accused in a Military
Commission.

b. Because the Uniled States’ agreements with Australia grant the accused the same benefits
that have been or will be granted to UK detainees, it is likely Australia will ask the
United States to honor its agreement and pass those benefits on to the accused.

¢. This should result in the accused being released, just as five (5) UK detainees being

released. At a minimum, it could result in additional assurances regarding the charges or
sentence the accused will face.

d. Instead, the government has taken away these potential benefits to the accused by
referring the charges against the accused to trial by Military Commission in advance of
the resolution of the United States negotiations with the UK regarding its detainees. This
action has substantially prejudiced the accused. He is now facing a trial by Military
Commission, and could be convicted and receive a significant prison sentence.

¢. This action also potentially violates the United States’ agreement with Australia.

3. Conclusion;

a. The accused requests the charges against him be dismissed because they have been
improperly referred to this Commission. Until full and final disposition of negotiations between
the UK and the United States are completed, and any benefits granted to the UK detainees
granted to the accused, the Appointing Authority could not refer Mr. Hicks’ case to a military

b. The governments’ action in referring the charges against the accused to trial before
completion of negotiations that could benefit the accused unfairly denies him significant rights
derived from international agreements. This will deny Mr. Hicks a full and fair trial.
Accordingly, the charges should be dismissed.
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By:

JEFFERY D. LIPPERT
Major, U.S. Army

Detailed Defense Counsel
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGON
WASHINGTON. DC 20301-1610

Qctober 27, 2004

MEMORANDUM FOR LIEUTENANT COLONEL! SA
COMMANDER SN
SUBJECT: Addendum to Detailed Prosecutors Memorandum of July 28, 2004

Consistent with my suthority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated March 21, 2002, and Section 3B(9) of Military
Commission Instruction No. 3, dated April 30, 2003, the above named counsel are detailed and

designated, in addition to those prosecutors ramed in my July 28, 2004 mcmorandum, as
follows:

United States v. Hi

Additional Detailed Assistant Prosecutors: Lieutenant Colon< (I o vmander

United Sfates v. Hamdap
Additional Detailed Assistant Prosecutor: Lieutenant Colone! (N ENGTGND

olonel, U.S. Ammy
Clief Prosecutor

Office of Military Commissions
ce:

De-',pu Chief Prosecutor
v (R
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The Conduct of Hostilities under the Law
of International Armed Conflict

A companion volume to the author’s seminal textbook War, Aggression
and Self-Deferice, Third BEdition, Cambridgs {2001), this book focuses
on issues arising in the course of hostilities between Swates, with an em-
phasis on the most recent conflicts in Irag and Afghanistan. The main
theines considered by Yoram Dinstein are lawful and unlawful com-
batants, war crimes, including command responsibility and defences,
prohibited weapons, the distinction between combatants and civilians,
legitimate military objectives, and the proteciion of the environment and
cultirral property. Numerous specific topics that have attracted much in-
terest in recent hostilities are addressed, such as human shields, feigned
surrendears, collateral damage and proportionality, belligerent reprisals
and weapons of mass destruction,

YORAM DINSTEIN is Professor of International Law -ar Tel Aviv
University. He is a Member of the Institute of International Law, a
former &tockron Professor of International Law at the US Nuaval War
College and a former Humboldt Fellow at the Max Planck Institute for
Internarional Law. Professor Dinstein is editor of the fsrael Yearbook on
Human Fights and has published extensively in the fiek! of international
law.
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Lawful comnbatancy 20

While his liberty is temporarily denied, the decisive point is that the life,
health and dignity of a prisoner of war are guaranteed. Derailed provisions
to that end are incorporated in 1949 Geneva Convention {IIT} Relative
to the Treatment of Prisoners of War.}! '

II. Lawfu) and unlawful combatants

Entitlement to the status of a prisoner of war — upon being caprured by
the enemy - - is vouchsafed to every combatant, subject w the conditiv sine
gua non that he is a2 lawful combatant. The distinction between lawful
and unlawful combatants is a coroilary of the fundamental distinction
between combatants and civilians: the paramount purpose of the former
is to preserve the latter.!? LOIAG can effectively protect civilians from
being objects of attack in war only if and when they can be identified by
the enemy as norn-combatants. Combatants ‘may 1ry to become invisible
in the landscape, but not in the crowd’,’® Blurring the lines of division
between combatants and civilians is bound to end in civilians suffering
the consequences of being suspected as covert combatants. Hence, under
customary international law, a sanction (deprivation of the privileges of a
prisoner of war) is imposed on any combatant masquerading as a civilian
1n order to mislead the enemy and avoid detection.

An enemy civilan who does not take arms, and does not otherwise
participate actively in the hostilities, is guaranteed by LOIAC not only
bis life, health and dignity (asis done with respect to prisoners of war), but
even his personal liberty which cannot be withheld (through detention)
without cause. However, a person is not allowed to wear simultaneously
two caps: the hat of a civilian and the helner of a soldier. A person who
engages in military raids by night, while purporting to be an mnogent
civilian by day, is neither a civilian nor a lawful combatant. He is an
unlawful combatanr, He is a combatant in the sense that he can be lawfully
targeted by the enemy, but he cannot claim the privileges apperiaining
to lawful combarancy. Nor does he enjoy the benefits of civilian status:
Article 5 (first Paragraph) of the 1949 Geneva Convenrion (IV) Relative
to the Protection of Civilian Persons in Time of War specifically permits

11 Geneva Convention (11I) Relative 10 the Treatment of Prisoners of War, 1949, Laws of
Armed Conylicts 423.

12 gee T. Merom, ‘Some Legal Aspecis of Arab Terrorists’ Claims to Privileged Combat-
ancy’, 40 NTIR 47, 62 (1970).

13 D, Bindschedler-Robert, ‘A Reconsiderstion of the Law of Armed Cornflicts’, The Law
of Arnsed Conflicis: Report of the Conference on Contempurary Problems of the Law of Armed
Conflice, 1969 1, 43 (Carnegie Endowment, 1071),

S8
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30 The Conduct of Hostilities

derogation from the rights of such a person (the derogation being less
extensive in occupied territories, pursuani to the second Paragraph of
Arficle 5).14

The legal position re unlawful combatancy was summed up by the
Supreme Court of the United States, in the Quirin case of 1942 (per
Chief Justice Stone):

By universal agreement and practice, the law of war draws a distinciion berween
the armed forces and the peaceful populations of belligerent nations and also
between those who are lawful and unlawful combatants, Lawful combatants are
subject to capture and detention as prisoners of war by opposing mjlitary forces.
Unlawful combatants are likewise subject to capture and detention, but in addi-
tion they are subject to trial and punishment by military tribunals for acts which
render their belligerency unlawful.'?

With the exception of the last few words, this is an accurate reflection of
LOIAC.

The gist of the Quirin decision is that, upon being captored by the
enemy, an wnlawful combatant ~ like a lawful combatant (and unlike a
civilian) - is subject 1o automatic detention. Yet, in contradistinction to a
lawful combarant, an unlawful combatant fails 1o reap the benefits of the
status of 2 prisoner of war. Flence, although he cannot be executcd with-
out trial, he 1s susceptible to being prosecuted and punished by military
tribunals.

What can unlawful combatants be prosecuted and punished for? The
Quirin Judgment refers to trial and punishment for acts which render
their belligerency unlawtul’. It is true that sometimes the act which turns a
person into an unlawful combatant constitutes by itself an offence (under
either dornestic or international law) and can be prosecuted and punished
as such before a military tribunal. But the fulcrum of vnlawful combat-
ancy is that the judicial proceedings may be conducted before regular
domestic {civil or military) courts and, significantly, they may relate to
acts other than those that divested the person of the status of lawful com-
batant. Even when the act negating the status of a lawful combatanr does
10t constitute a crime per se (under either domestic or international law),
it can expose the perpetrator to ordinary penal sanctions (pursuant to the
domestic legal system) for other acts committed by him that are branded
as criminal. Uniawful combatants ‘may be punished under the internal
criminal legistation of the adversary for having committed hostile acts

1% Geneva Convention (IV) Relative to tha Protection of Civilian Persons in Time of War,
1949, Laws of Armed Conflicts 495, 503.
13 Ex parte Quirin ot al. (1942, 317 TS [Supreme Court Reports] 1, 30-1.
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Lawful combatancy

being less in violation of its provisions (e.g., for murder), even if these acts do not
ragraph of ¥ “constitute war crimes under international law’ .}

.. At bottom, warfare by its very nature consists of a series of acts of
up by the iolence (like homicide, assault, battery and arson) ordinarily penalized
1942 (per y the criminal codes of all countries. When a combatant, John Doe, holds

rifle, aims it at Richard Roe (a soldier belonging to the enemy’s armed

orces) with an intent to kill, pulls the trigger, and causes Richard Roe’s

on between eath, what we have is a2 premeditated homicide firting the definition of

ns and also murder in virtually all domestic penal codes. If, upon being captured
ibatants are : R ..

tary forces. v the enemy, John Doe is not prosecuted for murder, this is due 10 one

butin addi- | €ason only. LOIAC provides John Doe with a legal shield, protecting him

- acts which ; rom trial and punishment, by conferring upon him the status of a prisoner

' f war. That is not to say that the shield is available uncondirionally. If

ohn Doe acts beyond the pale of lawful combatancy, LOIAC removes

flection of - the protective shield. Thereby, it subjects John Doe to the full rigour
il f the enemy’s domestic legal system, and the ordinary penal sanctions

ed by the . provided by that law will become applicable to him.

d unlikea | There are several differences between prosecution of war criminals and

ctiontoa ¢ that of unlawful combatants (see infra, Chapter 9, II). The principal dis-

=fits of the % tinction is derived from the active or passive role of LOTIAC. War criminals
uted with- > brought to trial for serious violations of LOIAC tiself. With unlawful

vy military mbatants, LOIAC refrains from stigmatizing the acts as criminal. It
erely takes off a mantle of immunity from the defendant, who is there-
1for? The Ore accessible to penal charges for any offence committed against the

¢h render domestic legal system.

chturps a It is also noteworthy that, unlike war criminals (who must be brought
ce (under  ; to trial), unlawful combatants may be subjected to administrative de-
punished tention without trial (and without the attendant privileges of prisoners

| combat- of war). Detention of unlawful combatants without trial was specifically
re regular mentioned as an option in the Quirin case (as quoted above), and the
r relate to option has indeed been used widely by the United States in the war in
viul com- Afghanistan (sec infra, V)

tant does Detention of unlawful combatants is also the subject of special leg-
wal law), islation of Israel, passed by the Knesset in 2002.!7 This Detention of
mttothe Unlawful Combartants Law defines an unlawful combatant as anyone tak-

branded 3 ing part — directly or indirectly - in hostilities against the State of Israel,
: internal who is not entitled to a prisoner of war starus under Geneva Convention
stile acts III) .18 Dyerention is based on the decision of the Chief of General Staff of

> 15 Rosaq, supra note 10, at 305,
e of War, : T See Detention of Unlawful Combatants Law, 2002, 1834 Sefer Hahukim [Laws of the
State of Israel, Hebrew] 192.
) {Section 2).
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War crimes, command responsibility and defences 233

the Occupying Power of parts of its own civillan population into the
territory it occupies. The prohibition of forcible transfers of population
by the Occupying Power is contained in Article 49 of Geneva Convention
(IV).!5 Nevertheless, Article 147 of the Convention'® — while referring
to transfers of protected persons out of an occupied territory as a grave
breach — does not do go as regards a transfer of the Occupying Power's
own population into the occupied territory.)” The Rome Statute follows
here Article 85(4) (a) of Additional Protocol I of 1977, which enumerates
as a grave breach of the Protocol a mansfer by the Occupying Power of
its own civilian population into the territory it occupies.'® But, apart from
the fact that this is already a deparmure from customary international law,
Arucle 8(2)(b)(viii) injects the phrase ‘direcdy or indirectly’ {appearing
neither in Geneva Convention (IV) nor in the Protocol). The reason for
going beyond the Geneva Conventions was political: to target Istael’s
settlement policy in the territorics oceupied by it.*®

War crimes are not the only crimes aganst international law that can
be committed in wartime. The war itself (if it is waged contrary to the
jus ad belhon) may constitute a crime against peace. ?® In addition, acts
committed in the course of war may amount to crirnes against humanity®!
or to genocide.?? However, these crimes — which can also be committed
in peacetime — transcend the compass of LOIAC.

II. The distinction between war criminals and
unlawful combatants

War criminals must be distinguished from unlawtul combatants (a cate-

gory examined supra, Chapter 2, II). There are eight respects in which
the concepts of war crimes and unlawful combatancy diverge sharply:

(1} An unlawful combatant must be a combatant. A civilian, by defini-

tion, is 2 non-combatant and, as such, can be neither a lawful nor

an vnlawful combatant. On the other hand, a war criminal need

not be a combatant. A civilian can also commit war crimes, For

instance, a dectaration that no quarter shall be given to the enemy

15 Geneva Convention (IV), swpranote 1, at 516, ¢ Ibid., 547,

17 See O, Gross, “The Grave Breaches System and the Armed Conflict in the Former
Yugoslavia', 16 M¥IL 783, 815 (199%).

1 protocol 1, supra note 13, at 671-2 (Article 85(4)(a)).

19 See M. Bothe, “Wer Crimes’, 1 The Rome Statute of the Internationsl Criminal Court:
A Commentary 379, 413 (A. Cassese, P. Gaeta and J. R. W D. Jones eds., 2002).

20 See Y. Dinstein, “The Distinctions between War Crimes and Crimes against Peace’, 24
TVHR 1-17 (1994).

21 Sep Y. Dinstein, ‘Crimes againgt Humeaniry after Tadic®, 13 L¥IL 373-93 (2000).

22 gee Y. Dinstein, “The Collective Human Rights of Religious Groups: Genocide and
Humanirarian Interventon’, 30 FYHR 227-41 (2000).




234 The Conduct of Hostilities

(a war crime under Article 8(2)(b)(xil) of the Rome Stature) can
be issued by a civilian member of the cabinet.
(i) Asindicated (supra, Chapter 2, I}, when LOIAC negates the status |
of lawful combatancy, it exposes the perpetrator to ordinary penal .
sanctions for acts criminalized by the domestic legal system. In :
other words, international law merely removes a shield otherwise
available to (lawful) combatants as a means of protection. Con-
versely, when LOIAC directly labels an act a war crime, a sword is
provided by international law against the accused. A war criminal is
mied by virtue of international law (LOIAC), whereas an unlawfu] ..
combatant is prosecuted under domestic law.
An unlawful combatant may simultaneously be a war criminal. That
is the case if he intentionally commits a serious breach of LOIAC
(in flagrant disregard of condition (iv) of lawful combatancy requir-
ing respect for LOIAC). Since the same person is both an unlaw-
ful combatant and a war criminal, the enemy Stare has an option
whether to proceed against him in one way (under internaticnal
law) or the other (under domestic law).
{iv) As observed (supra, Chapter 8, I1, B), 2 spy may be put on trial as an
unlawful combatant only if he is captured in the act, before he has
had an opportunity to rejoin the armed forces to which he belongs.
The same legal regime is possibly applicable to some unlawful coms-
batants cther than spies.”? Be it as it may, that is not the case when
a war crime is committed, since the perpetrarer is subject to prost
ecution and punishment at any foture time. Once a war criminal,
always a war criminal. The non-prescriptive character of war crim 3
is corroborated by Article 29 of the Rome Statute, whereby ‘[t]h \
crimes within the jurisdiction of the Court shail not be subject 10
any statute of limitations’,?® and by a 1968 Couvention on the No
Applicability of Statutory Limitations to War Crimes and Crim {
against Humanity.”® Admittedly, a 1974 European Convention o .
the Non-Applicability of Statutory Limitation 10 Crimes agains c
Humanity and War Crimes applies to offences committed befor d
its entry into force only ‘in those cases where the statutory limi-
tation period had not expired at that time’.” The implication is 1
that - absent an £Xpress treary provision to the conirary — a dOw fr
mestic statute of limitations may ¢over war crimes. Even if this is i to

# See R. R. Baxter, “The Municipa! and International Law Basis of Jurisdiction over Wi 27 Genewt
Crimes’, 28 BYBIL 382, 392-3 (1951). i P SeeR:
2% Rome Stature, supra pote 3, at 1018 : Hague)
2% Convention on the Nop-Applicability of Statutory Limitations to War Crimes ! 2 Protoce
Cnmes against Humanity, 1968, {1903} UNFY 160, 161 (Article ). : 0 gee] &
¢ Furopean Convention on the Non-Applicabitity of Statutory [imitation o Crimed 22 ¥ Geneva
against Humanity and War Crimes, 1974, 13 ILAM 540, 541 {1974) (Acticle 2(2)). . 22 See Uom
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War crimes, command responsibility and defences 235

the case, it must be appreciated that the prescription of war crimes
for purposes of domestic prosecution in a given country does not
atfect the position within other domesuc legal systems. It certainly
leaves no impact on the non-prescribed nature of war crimes in
compliance with international law.

(+) Anunlawful combatant s disentitled to the privileges of a prisoner
of war. Article 5 (second Paragraph) of Geneva Convention (111)
proclaims that, '{s]hould any doubt arise as to whether persons,
having commiited a belligerent act and having fallen into the hands

- of the enemy,” are entitled to the status of prisoners of war, ‘such’
persons shall enjoy the protection of the present Convention until
such time as their status has been determined by a competent tri-
bunal’.?” The question of when ‘doubt’ arises is itself not free from
doubt.28 Articie 45 of Protocol I creates a presumption in favour
of any person who claims 2 prisoner of war status or appears toe be
entitled ta it.? Yet, ‘[d]espite the precautions taken by the drafters
of this article®, cases of doubt may arise: ‘the doubt may concern
the presumption itself’, e.g., when an individual’s claims are con-
tradicted by his comrades.” In any evem, the legal opportunity to
prosecute an unlawful combatant for crimes under domestic law
exists only if the status of a prisoner of war is denied to him.

The position of a war criminal is entirely different. The scenario
relates to a combatant, otherwise entitled to a prisoner of war sta-
tus, who is charged with a serions violation of LOIAC. Of course,
culpability can only be determined in (civil or criminal) judicial
proceedings. As long as the accused has not been convicted by a
court of last resort, his entitlement to 2 prisoner of war status does
not lapse.

What happens after conviction? Article 85 of Geneva Convention
(1II) enunciates:

Prisoners of war prosecuted under the laws of the Detaining Power for acts
committed prior to capture shall retain, even if convicted, the benefits of
the present Convention.’!

The meaning of Article 85, in so far as the posi-conviction time-
frame is concerned, is extremely controversial.** The legislative his-
tory of this clause unequivocally demonstrates that it pertains to war

2 Gyeneva Convention {TII), supra note 1, at 432.

28 See R. R. Baxter, “The Duties of Combatants and the Conduct of Hustilities [Law of the
Hague)?, Internagonal Dimensions of Humanitarian Laze 93, 108-9 (UNESCO, 1988).

29 Protocol I, supra note 13, at 648, -

30 See J. de Preux, ‘Acticle 43°, Commentary on the Addirional Protocols 543, 550-1.

31 Geneva Convention (¥, supra note 1, at 459,

32 See Commentary, 11! Geneva Convenrion 41516, 4235 (ICRC, |. de Preug ed., 1960).
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236 The Conduct of Hostilities

criminals.*® But the wording of the text — on the face of it - is ap-
posite to prosecution under the laws of the Detaining Power, hence

not to war crimes trials which are conducted in conformity with
mternational law. For that reasomn, it was held by the Supreme Mil.
itary ‘Tribunal in Italy, in the Kappler case of 1952, that war crimes ~ . &

are excluded from the compass of Article 85.3%

Even if prisoners of war convicted of war crimes retain the benefits
of Geneva Convention {II), they may still be sentenced in a manner
commensurate with the gravity of their offences. All that Article 85
scems to connote is that certain due process requirements pre-
scribed in the Convention are to be satisfied.>® It is clearly stated
m Arsticle 119 of the Convention that prisoncrs of war convicted
of indictable offences need not be released at the time of general
repatriation of prisoners of war.3®

|v1) When an unlawful combatant is indicted for having committed a
crime under the domestic penal code of the enemy, the prosecut-
ing State must establish jurisdiction over the defendant by showing
a legitimate linkage with either the crime or the criumninal. In the
casc of an uniawful combatant, this legitimate linkage 1s likely to. 1]
be territerialiry, actve personality (nationality of the perpetrator), '
passive personality (the nationality of the victim) or the protective Pursua
principle.’” When charges are preferred against a war criminal, the : rion of ¢
overriding consideration in the matter of jurisdiction is that the . contracg
crimes at issue are defined by international law itself. The govern- : commi
ing principle is then universality: all States are empowered to try Sirnilar,
and punish war criminals.?® The upshot is that a belligerent State is; son whe
allowed to institute penal proceedings against an enemy war crimi= : ICCisi
nal, irrespective of the territory where the crime was committed or: e subordi
the nationality of the victim, In all likelihood, a neutral State (de-° 3 comma
spite the fact that it does not take part in the hostilities) can also tor hims
prosecute war crimminals, ;3 the subc

{vii) Assuming that an unlawful combatant commits crimes under its do- g ment) fi

mestic penal code, the enemy State is at liberty to indicr or not ta” infra, IV

' ‘ ; The i

13 Sec ibid., 416, & perceive

4 Kappler case (fhaly, Supreme Military Tribunal, 19527, 49 AFIL 96, 97 (1955).

*3 See Commentary, supra note 32, at 423. :

6 Geneva Convention (I}, supra note 1, at 470-1. R 0 Geneva

7 On the protective principle, and iis differentiation from the territoriality and passwe : Conven

personality principles, see Y. Dinstein, “The Exrra-Territoria] Jurisdiction of States: The ibid , 47

Protective Principle’, 65 (I1) AIDI 305, 306-11 (Milan, 1994). HEL 146, sec

33 See Y. Dinstein, “The Universality Principle and War Crimes®, 71 ILS 17-37 {The La b 1 gee An

of Armed Conflice: Into the Next Millannium, M. N. Schmitt and L. C. Green eds., 1998 i . 1312, 1
* See Baxter, supra note 23, at 392, : + Supra

.
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War crimes, command responsibility and defences 237

indict him. Since the punishable crimes ex hypothesi are commirted
only against its domestic legal systemn, the prosecutorial discretion
of that State is unfettered by international law. As an antithesis,
all States are bound by international law to suppress war crimes
through prosecution or, alternatively, exmradition (in harmony
with the postulate of aur dedere aut judicare). Regarding grave
breaches of the Geneva Conventions — which, as noted, constitute
war crimes — the aut dedere aut judicare obligation is set out unam-
biguously in the text of the Conventions.®? It stands to reason that
some prosecutorial discretion is permitted on the merits of the in-
dividual case.*! However, in principle, the duty of States o bring
war criminals to justice is categorical. '

(vili) As long as unlawful combatants do not commit any crime under
mternational law, their prosecution can only take place before do-
mestic courts. Contrarily, proceedings against war criminals may

be conducted before an international tribunal, if vested with juris-
diction (sce supra, D).

I, Command responsibility

Pursuant to provisions of the Geneva Conventions obligating the imposi-
tion of effective penal sanctions agaiust the perpetrators of grave breaches,
contracting Parties arc required to bring to trial ‘persons alleged to have
committed, or to have ordered to be committed, such grave breaches’ *?
Similarly, Article 25(3)(b) of the Rome Statute promulgates that a per-
son who ordets the commission of any crime within the jurisdiction of the
ICC is liable to punishment.*> Undeniably, when a commander orders a
subordinate to commit a war crime, the issuance of the order makes the
cornmander at least equally responsible for the outcome as the perpetra-
tor himself — at least, because, under certain exceptional circumstances,
the subordinate may somehow benefit (especially in mitigation of punish-
ment) from the fact of having acted in obedience to superior orders (sce
infra, IV, B, b). But the commander cannot enjoy any similar advantage,

The issuance of the order is an act of commission, and it is easy to
perceive the commander’s criminal liability for the ensuing war crime

0 Geneva Convention (D), supra note 1, at 391 (Article 49, second Paragraph); Geneva
Convention (ID), bid., 418 (Article 50, second Paragraph); Geneva Convention (I11),

ibid., 476 _(Article 129, second Parsgraph); Geneva Convention (IV?), #bid., 547 {Article
148, second Paragraph).

41 See Anonymous, ‘Punishment for War Crimes: Duty - or Discretion?”, 69 Mick LR
1312, 1330-4 (1970-1).

2 Supranote 40. ¥ Rome Statute, supre nove S, at 1016,
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AFFIDAVIT

Of

Timothy L.H. McCormack’

The Military Commission Lacks Jurisdiction for Alleged Violations of the Laws of
War Occurring Before October 2001

Determinations as to the existence or otherwise of an armed conflict, the time at which
the armed conflict commenced and the time at which it ceased are all significant because
violations of the Laws of War can only occur in an armed conflict. An individual cannot
be tried for an alleged violation of the law of war if those alleged acts occurred before or
after an armed conflict or in the context of civil strife, rioting or disturbances which did
not constitute an armed conflict at the relevant time,

The International Criminal Tribunal for the Former Yugoslavia (ICTY) has had cause to
determine whether or not an armed conflict existed at the relevant time of alleged acts in
a number of cases including, most recently, the trial of Slobodan Milogevi¢.” The
accepted test for detenmining the existence of an armed conflict remains that articulated
by the Appeals Chamber in Dugko Tadi¢’s challenge to the Tribunal’s jurisdiction over
him:

[Aln Armed conflict exists where there is a resort to armed force between States or
protracted armed violence between governmental authorities and organized armed
groups or between such groups within a State.*

It is axiomatic that an armed conflict requires at least two parties and that those partics
must be engaged in a sustained e¢xchange of military hostilities. An international armed

' Tim McCormack is the Foundation Australian Red Cross Professor of International Humanitarian Law at
the University of Melbourne Law School, Melbourne, Australia and Foundation Director of the Asia-
Pacific Centre for Military Law — a collaborative initiative of the Australian Defence Force Legal Service
and the Melbourne Eaw Scheol. He is also Director of Studies of the Graduate Program in Military Law at
the Melbourne Eaw School and in that context oversees a graduate coursework training program for all
ADF Legal Officers — Regular and Reserve. Professor McCormack acts as amicus curiae on international
law matters to the judges of Trial Chamber III of the International Criminal Tribunal for the Former
Yugoslavia in The Hague for the trial of Slobodan Milosevic. He is Editor-in-Chief of the TMC Asser
Institwaut’s Yearbook of International Humanitarian Law and is co-Editor-in-Chief {with Christopher
Greenwood) of the International Humanitarian Law Series by Martinus Nijhoff Publishers.

: See, for example, Prosecutor v. Siohodan Milosevié, Case No. IT-02-54-T, ‘Decision on Motion for
Judgement of Acquittal’, 16 June 2004, paras. 14-40.

* Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-AR72, ‘Decision on the Defence Motion for I[nterlocutory

Appeal on Jurisdiction®, 2 October 1995, para. 70.
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conflict only exists where two or more sovereign independent States oppose each other.
In such international armed conflicts the Four Geneva Conventions of 1949 apply —
whether or not the intcrnational armed conflict has formally been declared a war and
whether or not the existence of the armed conflict has been formally recognized by one or
other party to the conflict. For all other armed conflicts not of an international character,

the minimum legal standards which apply are those contained in Article 3 Common to all
Four Geneva Conventions.

There is no question that the US and its ccalition partners have been involved in two
international armed conflicts post - 11 Scptember 2001, The first against Afghanistan
commenced in October 2001 and the second against Iraq commenced in March 2003.

The Military Commission Has No Jurisdiction to Try Charge 1 Because Conspiracy
Does Not Exist as an Inchoate Crime in the Laws of War

Conspiracy was included as a separate count in its own right in both the Nuremberg and
Tokyo Tribunal Indictments in the aftermath of World War 1I. However, both Tribunals
were careful to limit the scope of the offence and Military Commission Instruction No. 2
extends the naturc of the offence beyond anything acceptable to the two International
Tribunals. ‘

The conspiracy charge was included in Article 6(a) of the Nuremberg Charter as a Crime
Against Peace’ although the provision included no definition of the crime or any
clarification of its precise elements.’ The Prosecution argued that the reference to
conspiracy in Article 6(c) was not limited to the category of Crimes Against Peace in
Article 6(a) of the Charter and, consequently, that Count I of the Indictment ought to
extend to conspiring to commit war crimes and crimes against humanity as well as crimes
against peace. The Tribunal gave short shrift to this argument:

In the opinion of the Tribunal these words {of Article 6(c)] do not add a new and
separate crime to those already listed. The words are designed to establish the
responsibility of persons participating in a common plan. The Tribunal will
therefore disregard the charges in Count One that the defendants conspired 1o
commit War Crimes and Crimes against Humanity, and will consider only the
common plan to prepare, initiate and wage aggressive war.”

The judges of the Intermational Military Tribunal were clearly concerned about
convicting defendants for their involvement in a conspiracy as a substantive crime in and

* Art. 6(a) Charter of the International Military Tribunal, (August 8, 1945), available at:

hetp://fwww. vale.edu/lawweb/avalon/imt/proc/imtconst. htm

S Military Instruction No. 2, §(6)(C)(6) does define these elements, though they are construed in a much
broader manner than interpreted by the Tribunal,

¢ Nuremberg Trial Proceedings, reprinted in The Avalon Project at Yale Law School, vol. 22, 468:
Judgment, hup://www.yale.cdu/lawweb/avalon/imy/proc/09-30-46.hitm [hereinafier Nuremberg Trial

Proceedings].
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of itself rather than utilizing conspiracy as an alternative basis of individual criminal
responsibility for a different substantive crime. Consequently, the judges read the first
Count of the Indictment narrowly. Count [ could only apply to participation in the Nazi
conspiracy lo wage aggressive war — considered by the Nuremberg Tribunal to be the

most serious of the charges laid — and could not apply to participation in war crimes
and/or crimes against humanity.

In its attempt to narrowly prescribe the conspiracy charge, the Tribunal did not stop at
limiting the application of the charge to the category of crimes against peace. The
Tribunal insisted upon linking its considerations of Counts | and II — that defendants
charged with conspiring {o wage aggressive war were also charged under Count II with
participation in the substantive crime of initiating or waging aggressive war. The
Tribunal stated that:

Planning and preparation are essential to the making of war. In the opinion of the
Tribunal aggressive war is a crime under international law. The Charter defines
this offence as planning, preparation, initiation or waging of a war of aggression or
“participation in a common plan or conspiracy for the accomplishment ... of the
foregoing”. The Indictment follows this distinction. Count One charges the
common plan or conspiracy. Count Two charges the planning and waging of war.
The same evidence has been introduced to support both counts. We shall therefore
discuss both counts together; as they are in substance the same. The defendants
have been charged under both counts, and their guilt under each count must be
determined.” (emphasis added)

The Tribunal only convicted 8 of the 22 defendants under Count I of the Indictment but
every single one of those defendants were also convicted under Count II of the
Indictment. No defendant at Nuremberg was convicted of conspiracy as a substantive
crime without also being convicted of the additional crime of carrying out the conspiracy
to wage aggressive war. The notion of conspiracy adopted by the Nuremberg Tribunal
allowed no room for spontaneity. The initiation of aggressive war requires detailed
planning and preparation and the Tribunal was only willing to convict those defendants
who had both planned and prepared for aggression in Furope and then actually
participated in the implementation of that plan.

The Military Commission Cannot Try the Accused for Charges 2 and 3 Because
They Are Based on a False Premise and Have No Basis in The Laws of War

It is important to note that the following two issues are separate and distinct:
- determining the legal status of an individual under the law of war;

- determining whether there has been a violation of the law of war.

T1d, vol. 22, 466.

Review Exhibit 5$

Page 3 Of ‘

Page 217 of 346



The first has no bearing on the second. The status of an individual under the law of war is
only relevant to determining two things: (i) the protection that that individual deserves
during armed conflict from attack; (ii) and the protections that individual is entitled to in
detention if they are captured in the course of armed hostilities. The status of an
individual under the law of war has ne impact on a determination of whether that person
has committed a violation of the law of war. The critical issue for the military
commission when assessing whether Mr. Hicks has violated the law of war, is what acts
he committed, and not his status under the law of war.

For this reason, the status of an individual as an ‘unprivileged belligerent’ cannot be an
element of an offense under the law of war. The charges against Mr. Hicks which allege
murder, destruction of property, and attempted murder simply by reference to Mr. Hicks’
unprivileged belligerent status rather than to substantive acts in violation of the law of
war are fundamentally flawed. If unlawful combatants do not commit belligerent acts
which constitute war crimes (for example, the willful targeting of civilians or the murder
of prisoners of war) their failure to satisfy the criteria for lawful combatant status — which
may remove combatant immunity — does not render all their belligerent acts
automatically unlawful under the laws of war, whether the acts violate the applicable
domestic law is a separate issue.

Professor Jinks, writing in the most recent issue of the Harvard International Law
Journal succinctly idertifies the rationale for the law:

If all captured combatants failing to satisty the requirements for POW status are
subject to prosecution for any warlike acts, the law provides irregular fighters with
no incentive to comply with its dictates. 8

This argument is surely correct. 1f, as the Prosecution alleges, all specific acts of
belligerency committed by an unlawful combatant are rendered unlawful by the legal
status of the individual — even if those acts otherwise conform to the law of war — there is
absolutely no incentive for the individual combatant to conduct military operations
consistently with the law.

The Specifié Elements of Murder as a War Crime Have Not Been Alleged

A number of law of war instruments include murder in lists of those acts constituting war
crimes for which individuals can be tried. However, in every case the reference to
murder is to the killing of a ‘protected person’ (categories of those people taking no
active part in hostilities - wounded combatants, prisoners of war and civilians). Any
killing of a protected person is a war crime and punishable as such. Combatants —
whether lawful or unlawful - are not considered ‘protected persons’ as such while they
are actively engaged in armed conflict. Of course there are certain protections which
apply to all combatants whether lawful or unlawful. For example, it is prohibited to

® Derek Jinks, “The Declining Significance of POW Status’ (2004) 45 Harvard International Law Journal

367, at 436.
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deploy expanding bullets, poison, blinding lasers, chemical or biological weapons
eteetera. But apart from such general limitations on the means and methods of warfare
the killing of those taking an active part in hostilities is permitted under the law of war.

The Prosecution can produce no international law of war treaty or convention
criminalising the shooting {or attempted shooting) of lawful combatants on one side of a
conflict by unlaw(ul combatants on the other. No such rule exists. The best that could be
said is that such acts may be prosecutable under the domestic law’ either of the State on
whose territory the alleged conduct took place or of the State whose nationals were the
victims (or attempted victims) of the alleged conduct.

As far as is discerniblz from the specific charges made against Mr. Hicks the accused is
not alleged to have attempted to kill wounded coalition combatants no longer
participating in the fighting; he is not alleged to have attempted to kill coalition prisoners
of war; he is not alleged to have attempted to kill civilians not participating in the
conflict. Instead, he is simply alleged to have altempted to engage in hostilities against
coalition forces themselves actively engaged in the conflict. Such conduct does not
constitute a violation of the law of war.

The Specific Elements of ‘Aiding the Enemy” as a War Crime Have Not Been
Alleged

The offence of ‘aiding the enemy’ can arise under domestic laws (not the law of war) of
countries and has done so in two separate situations neither of which are present in the
case against David Hicks. The first of the two situations arises in relation to acts of
spying or espionage, as was the case in Ex Parte Quirin.'’  There the accused were
German and U.S. citizens who infiltrated the United States during World War I and were
attempting to destroy war industries and facilities in various cities around the nation. A
military commission was established to try the accused and one of the charges involved
the provision of intelligence to the enemy. When these individuals entered the U.S., they
became subjected to tha full range of U.S. laws.

The second situation in which ‘aiding the enemy’ can arise involves a betrayal by the
accused of loyalty owed to the party to the conflict that has laid the charge. The offence
of ‘aiding the enemy’ has never extended to all who support the war effort of one side of
the conflict or the other. Otherwise every citizen of a state at war would be potentially
liable for prosecution for aiding the enemy by merely offering some measure of support
to their side of the conflict.

David Hicks is not alleged to have infiltrated the United States to undertake activitics
against the US, If an individual entered the U.S. to commit an offense can have ‘aiding
the enemy’ laid against them for their acts carried out within US territory. However, no

’ George Aldrich, ‘The Taliban, Al Qaeda, and the Determination of [llegal Combatants’ (2002) %6
American Journal of International Law 891, at §93.
0317 U.8.1(1942)
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such factual situation is alleged againet David Hicks. Secondly, David Hicks owes no
allegiance to the United States and cannot be said to have betrayed any loyalty to the
nation since he is a national of a foreign State. It happens that Hicks’ nation, Australia,
was a coalition partner with the United States in its military operations in Afghanistan, If
Hicks owes allegiance 10 any State it is to Australia — an ally of the United States.
However, the Australian Government has repeatedly stated that David Hicks could not be
tried under Australian domestic criminal law because he has not violated any Australian
legislation. In particular, the Australian offence of ‘Aiding the Enemy’ exists in Section
15 of the Defence Force Discipline Act 1982, That particular legislative enactment only
applies to members of the Australian Defence Force (ADF) and David Hicks certlainly
was never a member of the ADF. It is untenable for the United States to charge him with
an offence which requires some element of allegiance when the accused’s own national
Government concedes that he cannot be held responsible for a violation of the Australian
domestic law equivalent.
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Adffidavit
of
Antonity Cassese

Conspiracy ang Jaint Criminal Enterprise under the Laws of War

1 am the Chairman of the UN Intemational Commission of Inquiry into Genotide
in Darfir {Suian), as well as a Professor of Intvmationzl Lew at the University of
Florence. 1 am 2 [owmer President (1993-1997) and Judge {1993-2000) of the
International Criminal Tribunal for the former Yugoslavia, & presiding judge of Trial
Chamber 1T in 1997-2000, and author, among other things, of “fnternational Lav'
{Oxford University Press, 2001) and “Internaional Criminad Low™ (Oxford University
Press, 2003). [ am also Editer-in-chicf of “The Rome Stamie of the [ntermational
Crirainal Court. A Commentary’” 3 vols, {Ogford-New York: OUP: 2002) and Bdiwr-in-
chief of the Jownal of Mternaiional Criminal Justice. | have heen asked to give my
opinion of whether the first charge agamst Mr. Hicks: conspiracy constinites o violation
intermational humanitarian law {the law of wear). In my opinien, it does net,

Under wnternational ctiminal iaw conspiracy znd joint criminal enlerprise {or
common criminal purpose) are two distinct noticns, Joint criminal eaterprise relates too n
Jorm of panticiparion in a crime and is applicable 10 all imemadonal crimes. In contast,
congpiacy i a crime iself which customary intermational criminal law undispuiedly
recognizes only for the pffenses of “conspiracy 0 commit genocide™

Military Commission Insinketion No. 2 in its charge labeled. “Conspiracy” appears 1o join
these two concepts into ong offcnse.  Such action is not supported 0 international
criminal Jaw. Cach separate legal concept must be reviewsd fer support by intermational
cimingl law. While joint ¢rimunal enterprise is found within current intermationa)
criminal law, conspiracy is mot. Moweover, there is no crime of “joint criminal
enterprse” with which someone can be charged.  Rather “yoint conunal enterprise” is a
theory of liability by which someone charged with o particular substantive erima can be
beld responsible if he has helped perpetrate the crisne, has the requisite mens rea and
acrus rews, which are aot ideniicad w tose listed in Miitey Corunission lnswuction Ko,
2, and ihe crime has acmally been carricd out or atiempted. But conspiracy - delineated
ax a separate erim: in Militory Commission Instraction No. 2, does not exist.

Conspiracy under the Laws of War

The historical background of conspiracy charges in international enminal law is
to be found in the Noremberg precedent. Before that, conspiracy was nol & part of
international ¢riminal law at all because conspiracy is not accepied in civil law systerus,
Ariicle 6 of the Nureraberg Charter is the basis for a correct anderstmding of whai is
meant by conspiracy under international criminal law. At Nuremberg, some Naz leaders
were found guilty of comspiracy in reference to crimes against peace, but not of
conspiracy to coramit war comes.  Even with respect to crimes aganst peace, the
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charges brought against Naz leaders referred to specific crimes that had been
consunumated not an agresment to commit crinees thatbad et to take place.

In particulsr. count one of the Nuremberg Indictnent read: Conspiracy tv Wage
Aggressive War, which is a crime against peace. The “commen plan” or “conspiracy”
charge was designed o overcome the problem of how  dea) with erimes commitled
before the war, which however were not covered by the provisions of the Laws of Wer.
Soms defendents were charged under count one for having agreed to comit crimes
which then culminated in the war of aggression. But the indicimant went beynad this to
allene conspirucy to commit war crimes, a charge the tribunal rejected. The prosecution
charges in the indiciment, specifically stated that:

[beginning) with the initiation of the aggressive war on 1 September
1939, and throughout its sxizasion info wars involving almost the
entire world, the Nazi censpirators carried out their comzmon plan or
conspiracy to wage war in muthless snd complete disregard and
viclation of the laws and customs of war. I the cowrsa of exeauting
the cornimon plan or conspiragy there were commined the Wor Crimes
detniled hereinafter in Count Theee of thiy indictment. Deginning with
the infriation of their plan to seize and tetin comirol of the Germuem
Siate, and thereafter throughout their uilization of thar control for
foreipn apyression, the Nazi conspizaters carried out their commuon plan
or conspimey fn ruthless and complete discegard and violation of the
laws of humanitv. In the course of execwing the common plan or
conspiracy there were commirted the Crimes againgt Humaniry detailed
hereinafter in Count Four of this indicwment. By reason of all the
foregoing, the dofendants with divers other personi are guilly of a
common plan or conspiracy for the accomplishment of Crimes agains
Peace: of @ censpiracy 10 commit Crimes sgainst Humanity in the
course of proparatiom for war and in Ax coursc of proscauwion of war;
and of conspiracy ro commit War Crimes not only against the aomed
forces of therr enemics but alse ggainst nen-hellicerent civilian
poptilations.

Nonetheless, the Intemational Milstary Treibunal rejected the common plan or
conspiracy doctrive 1n velation 16 war ¢rimes and Srimes against humanity, The IMT
nowed that the indictment charged conspiracy not only to commit aggressive war but also
t0 commat war crimes and crimes against hwmanify. The Charter, however. did not
define conspirdcy as a separete crime except in the case of conspiracy 1 commit an act of
aggrassion. Therefore the IMT disregarded the charges in count one of the indiciment
relsting to conspuacy 1o commil war crimes and crimes againgt humanity. The charges

were limited to crmes against peace. a different type of crime that occurs prior to and up
10 instiation of 4 war.

Since that time, conspiracy has not been charged even with respect 10 crimes
against peace. The ouly crime under cureent interpational customary law for which there

ra
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is general undersianding that the agreement 10 commit it is per se & criminal offense
ipvelves gendcide.  Conspiracy, distinet from joint criminal entarprise, to commit
genocide, already provided for by the Genocide Convention. has besn subsequenty
inchuded in the sulyjsct matter jutisdietion of the ICTY and ICTR (Artele 4 ICTY St and
Article 2 ICTR St.). However, given that the roats of this aotion arg too strongly tied to
the common lnw uystem, snd were not part of the civil law system of many couniries in

the intemnational community. it eventusily disappeared from the international Criminal
Court Statute.

As for war crimes and erimes sgainst humanity, conspiracy is not included in the
Statutes of the ICTY, WCTR or ICC, No allowance ix made under corrent international
tave for conspiracy to commil war ¢ritnes.

As such 1 conspiracy offonsc listed in MCI No. 2 and charged against Mr. Hicks
is not a valid offense under international crimina) law.

Definition of International Armed Conflict

Tn 1995 in Tudic' the Incemarional Criminal Tribunal of the former Yugoslavia.
Appeals Chamber dacision invalved determining whether the armad eonflict deeing
which the accused Tudic had allegedly comminted the erimes of which he stood accused
was iricrmational or internal in natuee, This determination was necessary for establishing

which rules of intcrnational humanitarian 1aw and international criminal law should apply
te his case.

The Appeals Chamber, wn parapraphs 66-70 of jts decision, tirst held that an
international armed conflict is a conflict between two or tore States. and then went on to
specify what 1y meanl by intemal armed conflict, To this end i held that normmally such a
conflict i3 a protracted arned controntation, within o State, between the centrul
authontics and insurgents, but may also include armed clashes benween two or more
armed factions within a State, with the central Government either siding with one of chem
or trying (o guell the srmed vialance hy fAighring spainst all the rahels {see inparticular
para 70 of the decizion). '

Uditing the above definition of an isternational armed conflict, 1t is impossible
for the Linited States 1o be involved in an international armed conflict with a non-state
entily {such as al-Qaida}. The only war in which the United States was involved that
would give rise to application of the laws of war was the war in Alghanistan, which
began on 7 QOctober 2001. Armed aitacks that are not either interational armed conilicis
or internal conflics are not armed conflicts under international humaniturian Jaw and thus
are not subject © the laws of war,

! Prosecutor v [husko Tadic, Decivian on the tapente Moron fGF terioclomn Appeat on Jursdicnon,
Internadonal Crinzinal Tribumal for the Former Yugostavia, 2 Oober 1995 {Cassese, 1),

L
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1 ywear the above -inﬁ'mmion is rue and correct 1o the best of my ahilities.

Ao Kinene

Antonio Caysese

Donc on this day 20 of October, 2004,
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UNITED STATES OF AMERICA

DAVID M. HICKS

EXPERT WITNESS AFFIDAVIT OF
PROFESSOR GEORGE E. EDWARDS

28 OCTOBER 2004

U.S. MILITARY COMMISSIONS
GUANTANAMO BAY, Cusa

L-._'-_..—-...—'-..'-—"-—.—-—r\—---

A

Introduction

a. This Affidavit identifies basic rules of public international law that are relevant to the case of United

States v. David M. Hicks, and that are relevant to U.S. military commissions in general. It highlights
the following branches of public international law: (i) intemational human rights law; (ii)
international humanitarian law; and (jii) international criminal law. This Affidavit explains the
traditional sources of international law (treaties, customary international law, and general principles
of law), the relationship among these sources, and how these sources relate to domestic United
States law. This Affidavit explains how United States courts deal with international law in a manner
consistent with and in compliance with international obfigations assumed by the United States
through operation of treaties, customary international law and general principles of law in the areas
of international human rights law, international humanitarian law, and international criminal law.

The military commissions are obligated to ensure that Mr. Hicks is afforded all rights and
protections provided for under international human rights law, international humanitarian law, and
international criminal law ~ the sources of which can be found in relevant treaties, customary
international law, and general principles of law. Mr. Hicks is entitled to, inter afia, a full and fair trial
under U.S. law and under international law.

International human rights iaw provides the relevant rules for assessing rights in this case,
including the right to a full and fair trial, the right to be free from arbitrary detention, and other
rights. The principal relevant international human rights law rules can be found in the International
Covenant on Civil and Political Rights, which binds the United States because the U.S. signed and
ratified that treaty. Relevant international human rights law norms also include customary
international law norms of human rights and general principles of international human rights law. If
this tribunal finds that international humanitarian law is relevant in determining the outlines of a full
and fair trial in United States v. Hicks, then the relevant rules would include the customary
international law norms that are codified in Article 75 of the Additional Protocol | to the Geneva
Convention and other international humanitarian law horms.
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B. General rules of international law

1.

Public international law -- generally

1.1.

1.2

1.3.

Public international law. “Public international law”, which is also commonly known as “the law of
nations™ or simply as “international law”, is the body of law that governs relationships principally
between and among sovereign states as international actors. International law also governs
relationships betwsen and among sovereign states and other types of international actors, such as
inter-governmental organizations and individual natural persons.

Distinguishing international comity. Intemational law defines rights and obligations of
international actors. International law is distinguished from “international comity”, the latter being a
general practice ¢f an international actor that is not based on legal obligation, but is based on
habit or general goodwill. International law, on the other hand, is based on international actors
engaging in acts out of a sense of legal obligation.

International jurisprudence, foreign jurisprudence, and foreign law

1.3.1. “International jurisprudence” consists of judgments, rulings or other decisions of
international judicial bodies, such as: the International Court of Justice (ICJ) (which is the
judicial arm of the United Nations); the International Criminal Tribunal for the Former
Yugoslavia (ICTY) (established by UN Security Council Resolution); the International
Criminal Tribunal for Rwanda {ICTR) (established by UN Security Council Resolution); the
European Court of Human Rights (ECHR) (established by multilateral treaty); the
International Criminal Court (ICC) (established by muitilateral treaty); the Inter-American
Court of Human Rights (IACHR) (established by multilateral treaty), etc. International
jurisprudence may also consist of judgments, rulings or other decisions of international quasi-
judicial bodies, such as the United Nations Human Rights Committee {(which is the body of
experts that oversees implementation of the International Covenant on Civil and Politicai
Rights}, and the Inter-American Commission on Human Rights.

1.3.2. “Foreign jurisprudence” consists of judgments, rulings or other decisions of judicial bodies
of non-U.S. nations or states.

1.3.3. ‘“Foreign law” is the law of specific states other than the United States.

1.4. Subsets of public international law: International human rights law; international

humanitarian law; international criminal law. Public international law has various subsets or
branches that are or may be deemed to be highly relevant to this Affidavit and to the military
commissions, including: (a) international human rights law; and (b) international humanitarian law.
Also relevant to scme degree is another branch of international law - (c) international criminal law
— which will not be examined in depth in this Affidavit. These three areas of international law are
distinct from each other, but are also related to each other.
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2. International law on the international plane and on the domestic plane

2.1. Two planes. International law operates on two distinct yet interrelated planes: (a) the
international plane; and (b) the domestic plane.

2.2. International plane. International law operates on the international plane when sovereign states
negotiate treaties, states engage in proceedings before international tribunals, and when United
Nations organs operate. On the international plane, international law is a distinct legal system,
separate from domestic systems.

2.3. Domestic plane. International law operates on the domestic piane when sovereign states
incorporate international law norms into domestic law, and when domestic courts interpret and
apply international law. On the domestic plane, international law does not operate as a distinct
legal system, but operates as a branch of domestic law. International law, as used by the military
commissions, is an example of international law operating on the domestic plane.

2.4. Branch of U.S. 1aw. In the United States, international law is a branch of U.S. domestic law.

3. International law: Dualism v. Monism

3.1. Dualism. In a dualist system, international law is a separate system from domestic law, as
regards subject matter and procedure. Under this system, as regards procedure, a domestic court
would look only to domestic taw when resolving disputes, and an international court would look
only to international law to resolve disputes. As regards substantive law, international law would
be used only to resolve disputes that affect relations between and among states at the
international level.

3.2. Monism. In a monist system, international law is a subset of domestic law. Substantive
international law is used in resolving disputes in domestic courts.

3.3. U.S. as a monist state. The United States is essentially a monist system, since international law
is “the law of the land” and “part of our law”. Thus, international law can and should be considered
by United States courts. The doctrine of non-self-executing treaties, though rendering some
individuals unable effectively to sue to recover for breaches of rights under certain treaties, does
not make the United States a dualist system. (These issues will be discussed infra.)

C. Foreign jurisprudence, foreign legislation, and infernational jurisprudence: Relevance to U.S.
courts and military commissions

4. Relevance to commissions. International and foreign jurisprudence and law are relevant to the
resolution of the issues in U.S. military commissions in general, and in the case of United Stafes v.
David Hicks. This is so for various reasons, including the foliowing: (a) even the government
prosecutors in United States v. David Hicks cite as relevant international and foreign jurisprudence; (b)
U.S. Courts-Martial rules call for consideration of international law; (c) international and foreign
jurisprudence was cited in the Nuremberg Trials; and (d) United States Supreme Court opinions cite
international and foreign instruments and jurisprudence (as do Supreme Court Justices in speeches,
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articles, etc). Following are examples of various instances in which foreign and international
jurisprudence and law are relied upon in U.S. military and civilian fora:

4.1. Foreign and international jurisprudence use by the government in United States v. David M.
Hicks. The government in United States v. David M. Hicks, the instant case, cites foreign and
international jurisprudence and legislation in support of their arguments, and has thus recognized
that international law standards are appropriately regarded in determining questions related to the
rights of Mr. Hicks:

4.1.1. Hicks’ prosecution cites international criminal law. The government in United States v.
David M. Hicks extensively cites international criminai law jurisprudence, and even cites to
the Statute of the International Criminal Court, which is a treaty that the United States signed
{but then purported to unsign) and which the United States has expressly stated it will not
ratify. In the Prosecution Response to Defense Motion for a Bill of Particulars (4 October
2004}, the prosecution, in a section entitled “International Criminal Courts”, contends:

“The standard [for indictments] is identical in international criminal law. For
instance, in the International Criminal Tribunal for the former Yugoslavia
(*ICTY"} and the International Criminal Tribunal for Rwanda (“ICTR"), rules
state that an indictment must be a ‘concise statement of the facts and the
crime or crimes with which the accused is charged under the sfatute.” ICTY
Article 18(4); ICTR Article 17(4). See also Prosecutor v Tadic, |T-84-1-PT,
Decision on Defence Motion on Form of Indictment, 14 Nov. 1995. Applying
this rule and its companion rule ICTY Article 47(c}, an iCTY Trial Chamber
opined:

‘The indictment should articulate each charge specifically and
separately, and identify the particular acts in a satisfactory
manner in order to sufficiently inform the accused of the
charges against which he has to defend himself.”

“Prosecutor v. Defalic et al, 1T-96-21-A, Decision on Defence Motion on Form
of Indictment, 15 Nov. 1996 (affiming its previous decision on the same
motion). The same Chamber also stated that criminal indictments should be
‘very succinct, [and should] demonstrate ... that the accused allegedly
committed a crime.” Delalic Indictment Decision, 2 Oct. 1996, p. 11 (quoting
the Dukic Preliminary Motions Decision, 16 Apr.1996, para. 14.”

“The International Criminal Court's (ICC) Rome Statute (‘Rome Statute’)
provides a pretrial hearing procedure for confirming the charges before a

special ‘pre-trial chamber.” See Rome Statute Article 61. See also Rome
Statue Articles 56 - 60 (explaining the role of the Pre-Trial Chamber)".
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41.2. Hicks’ prosecution cites foreign legal system and international legal system

standards regarding a fundamentally fair trial. The government in United States v. David
Hicks contends, regarding the right to a fair trial:

“The real question is whether the present procedures afford the Accused with
a fundamentally fair trial, which they do. Procedures accorded an accused
under the Military Commission process match fundamental aspects of both the
U.S. and international systems.* (United States v. Hicks, Prosecution
Response To Defense Motion To Dismiss For lack Of Jurisdiction: System Wil
Not Afford A Full And Fair Trial, page 4, part 5(a), 2n paragraph (18 October
2004)).

Further, the last paragraph of that section reads:

“All of the rights set forth above meet the requirements of fundamental
fairness recognized in both national systems and international treaties.”

4.2. Use in Courts-Martial. The Manual for Courts-Martial directs military commissions in the direction
of international law, as follows:

“Subject to any applicable rule of international law or to any regulations
prescribed by the President or by other competent authority, military
commissions . . . shall be guided by the appropriate principles of law and rules
of pracedure and evidence prescribed for courts-martial”. (Manual for Courts-
Martial, United States, preambie P 2(b)(2)(2000)) (quoted by Jordan J. Paust,
Antiterrorism Military Commissions: Courting legality, 23 Michigan Journal of
International Law 1, n. 10 (2001) {further noling that federal statutes
concerning jurisdiction and procedures of military commissions “must be
interpreted consistently with the confluence of human rights, denial of justice,
law of war, and other international law requirements”.)

4.3. International law use at Nuremberg. Foreign and international jurisprudence was cited in the
Nuremberg Trials and the Tokyo Trials. Mr. Justice Robert H. Jackson, who was the Chief
Prosecutor at the IMT in Nuremberg, noted in his opening statement to the Tribunal:

“This inquest represents the practical effort of four of the most mighty of
nations, with the support of 17 more, to utilize international law to meet the
greatest menace of our times — aggressive war.” (reprinted in |l TRIAL OF THE
MAJOR WAR CRIMINAL BEFORE THE INTERNATIONAL MILITARY TRIBUNAL:
NUREMBERG, 14 NOVEMBER 1945 — 1 OCTOBER 1946, Second Day, Wednesday,
21 November 1945, Part 04, Moming Session, at 99 (published at Nuremberg,
1947).

4.4, United States courts usage of foreign and international law. United States courts cite foreign
jurisprudence and legislation and international jurisprudence when ruling on matters related to
international human rights law, international humanitarian law, international criminal faw, and even
on matters related to “pure” domestic law. United States courts cite foreign legisiation and
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international and foreign jurisprudence when the courts seek to interpret treaty terms and
applicability, rules of customary international law, and general principles of law.

4.41. U.S. Supreme Court - overseas jurisprudence cited in the 2002 juvenile execution
case. In Atkins v. Virginia, 536 U.S. 304, 316, n. 21 (2002), the United States Supreme Court
addressed the constitutionality of executing mentally retarded criminals. In finding that such
executions constituted “cruel and unusual punishment” under the Eighth Amendment to the
U.S. Constitution, the Court in a six-member majority, looking at law and jurisprudence
outside the United States for guidance, noted that “within the world community, the imposition
of the death penalty for crimes committed by mentally retarded offenders is overwhelmingly
disapproved’.

4.4.2. International and foreign law cited by the U.S. Supreme Coutt in the 2003 Texas
sodomy case. In Lawrence v. Texas, the Supreme Court, in ruling as unconstitutional a
Texas statute that prohibited two adults of the same sex from engaging in intimate sexual
relations, cited international jurisprudence. The Court noted that:

“The right the petitioners seek in this case has been accepted as an integral
part of human freedom in many other countries”. The Court then cited a
decision of the European Court of Human Rights - Dudgeon v. United
Kingdom (45 Eur. Ct. HR. (1981)) - and cother European Court of Human
Rights cases. 529 U.S. 558, 577 (2003).

4.4.3. International instruments cited by U.S. Supreme Court in the 2003 Michigan
affirmative action cases. In two recent Supreme Court opinions concerning affirmative
action in Michigan, two United Nations international human rights law treaties were cited and
discussed, including one treaty that the United States has not yet ratified. Cited were the
International Convention on the Elimination of all Forms of Racial Discrimination, which the
United States has ratified, and the 1979 Convention on the Elimination of All Forms of
Discrimination Against Women, which the United States has not yet ratified. See Gratz v.
Boflinger, 539 U.S. 244, 302 (2003) (Ginsburg, J, dissenting), Grutter v. Bolfinger, 539 U.S.
306, 343 (2003) (Ginsburg, J., concurring). Justice Ginsburg discusses her affirmative action
case international law references in a recent article. See Ruth Bader Ginsburg, Looking
Beyond Our Borders: The Value of a Comparative Perspective, 22 Yale Law and Policy
Review 329, (Spring 2004).

444. U.S. Supreme Court - Paquete Habana - “international law is part of our law”. In the
Supreme Court case of Paquete Habana, in which the famous phrase “international law is
part of our law” was coined, the Court cited numerous foreign sources in its ruling confirming
that customary internationat law was indeed part of the law of the United States. See The
Paquete Habana, 175 U.S. 677, 700 (1900),

4.5. U.S. Supreme Court Justices, over the years, have highlighted the relevance of foreign legislation
and international and foreign jurisprudence in U.S. courts. Indeed, virtually all currently sitting
Supreme Court Justices have cited foreign andfor international law and jurisprudence in an
opinion. Following are examples of some of the instances in which United States Supreme Court ﬂé
Page 6 of 53
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4.5.1. U.S. Supreme Court Justice Ruth Bader Ginsburg recently stated in a speech about
comparative perspectives on constitutional adjudication:

“[Y]our perspective on constitutional law should encompass the world. The
United States was once virtually alone in exposing laws and official acts to
judicial review for constitutionality. But particularly in the years following World
War (I, many nations installed constitutional review by courts as one safeguard
against oppressive government and stirred up majorities. National,
multinational, and international human rights charters and tribunals today play
a key part in a world with increasingly porous borders. My message tonight is
simply this: We are the losers if we do not both share our experience with, and
learn from others. {Ginsburg, Ruth Bader, Looking Beyond Our Borders: The
Value of a Comparative Perspective in Constitutional Adjudication, 22 Yale
Law and Policy Review 329, 329 (Spring 2004) (fcotnote omitted)).”

Justice Ginsburg continues:
“That message is hardly original.” /d.

Justice Ginsburg then traces muitiple instances in which other U.S. Supreme Court Justices,
in speeches and in Supreme Court opinions, have cited foreign and/or intemational

jurisprudence in a comparative fashion. /d. Some of the references cited by Justice Ginsburg
are cited infra.

4.5.2. U.S. Supreme Court Justice Sandra Day O’Connor stated:

“Although international law and the law of other nations are rarely binding
upan our decisions in U.S. courts, conclusions reached by other countries and
by the international community should at times constitute persuasive authority
in American couris... . While ultimately we must bear responsibility for
interpreting our own laws, there is much to learn from other distinguished
jurists [from other places] who have given thought to the same difficult issues
that we face here.” (Sandra Day O'Connor, Keynote Address Before the
Ninety-Sixth Annual Meeting of the American Society of International Law, (16
March 2002) 96 Am Society International Law Proceedings 348, 350 (2002)).

More recently, Justice O'Connor noted that:

“Other legal systems continue to innovate, to experiment, and to find new
soluticns to the new legal problems that arise each day, from which we can
fearn and benefit". (Sandra Day O’Connor, Broadening Our Horizons: Why
American Judges and Lawyers Must Learn About Foreign Law, Int'l Jud.
Observer, June 1997, at 2).

ol
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As recently as yesterday, 27 October 2004, Justice O'Connor, in a public forum, addressed
the topic of the importance of international law to the law of the United States. Her
presentation is reported as follows:

“Justice Sandra Day O'Connor extolled Wednesday the growing role of
international law in U.S. courts, saying judges would be negligent if they
disregarded its importance ... ."

“O'Connor said the Supreme Court is increasingly taking cases that demand a
better understanding of foreign legal systems. A recent example was last
term's terror cases involving the LL.S. detention of foreign-born detainees at
Guantanamo Bay, Cuba, she said.”

“International iaw is no longer a specialty. ...It is vital if judges are to faithfully
discharge their duties,” O'Connor told attendees at a ceremony dedicating
Georgetown's new international law center.”

“Since September 11, 2001, we're reminded some nations don't have the rule
of law or (know) that it's the key to liberty,” she said.”

‘Later this term, the Supreme Court will decide the constitutionality of
executing juvenile killers. The case has attracted wide interest overseas, with
many foreign nations filing briefs pointing to international human rights norms
as a justification for outlawing the practice.”

“O'Connor, who is expected to be a pivotal vote, didn't mention the case but
said recognizing international law could foster more civilized societies in the
United States and abroad. ‘international law is a help in our search for a more
peaceful world, she said.” O'Connor extofs role of international law, CNN
News Report on the Web, Wednesday, 27 October 2004

(http:/iwww cnn.com/2004/LAW/10/27/scotus.oconnaor.ap/index.html)

4.5.3. U.S. Supreme Court Justice Antonin Scalia stated:

“The practices of other nations, pariicularly other democracies, can be
relevant to determining whether a practice uniform among our people is not
merely a historical accident, but rather so ‘implicit in the concept of ordered
liberty that it occupies a place not merely in our own mores but, text
permitting, in our Constitution as well", (Thompson v. Oklahorna, 487 U.S.
815, 859 in. 4 (1988) (Scalia, dissenting).

4.5.4. U.S. Supreme Court Justice Stephen Breyer stated:

‘IW]e face an increasing number of domestic legal questions that directly

implicate foreign or international law.
A
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Wie find an increasing number of issues, including constitutional issues,
where the decisions of foreign courts help by offering points of comparison.
This change reflects the ‘globalization’ of human rights, a phrase that refers to
the ever-stronger consensus (now nearly worldwide) on the importance of
protecting basic human rights, the embodiment of that consensus in legal
documents, such as national constitutions and international treaties, and the
related decision to enlist independent judiciaries as instruments to help make
that protection effective in practice. Judges in different countries increasingly
apply somewhat similar legal phrases to somewhat similar circumstances... .

International institutional issues cannot be ireated as if they were exotic hot
house flowers, rarely of relevance to domestic courts. Those issues, when
relevant, must be briefed fully with the legal relationships between our Court,

- and say the International Court of Justice”. (Justice Breyer, Keynote Speech
Before the American Sociely of International Law, 97 American Society of
International Law Proceedings 265, 266, 268 (2003))

Furthermore, while Justice Breyer noted that other Justices of the Supreme Court had
recently cited foreign and international law, he also noted that foreign experience is important

to the work of the Supreme Court. He stated:

“John Paul Stevens and David Souter have referred to comparative
foreign experience in several important recent opinions. And | have tried to
explain, both in opinions and public remarks, why | believe foreign experience
is often important to our work." Id. at 265

Justice Breyer aiso has stated:

“[TThis Court has long considered as relevant and informative the way in which
foreign courts have applied standards roughly comparable to our own
constitutional standards in roughly comparable circumstances . . . . In doing
so, the Court has found particularly instructive opinions of former
Commonwealth nations insofar as those opinions reflect a legal tradition that
also underlies our own [Bill of Rights]” {Knight v. Florida, 528 U.S. 990, 997
{1999) (Breyer, J., dissenting from certiorari denial).

4.5.5. U.S. Supreme Court Chief Justice Rehnquist stated:

“For nearly a century and a half, courts in the United States exercising the
power of judicial review had no precedents to look to save their own, because
our courts alone exercised that kind of authority... .But now that constitutional
taw is solidiy grounded in so many countries, it is time the United States courts
begin looking to the decisions of other constitutional courts to aid in their own
deliberative process.” (Wiliam H. Rehnquist, Constitutional Courts -
Comparative Remarks {1989), reprinted in GERMANY AND (TS BASIC LAW: PAST,
PRESENT AND FUTURE — A GERMAN-AMERICAN SYMPOSIUM 411, 412 (P. Kirchhof

Review Exhibit

Page 9 of 53
f

Page 233 of 346 Page

Of

(ol ¥

=2




and D.P. Kommers, eds, 1993) (also quoted in Ginsburg, Ruth Bader, Looking
Beyond Our Borders: The Value of a Comparative Perspective in
Constitutional Adjudication, 22 Yale Law and Policy Review 329, 329-30 & n.
3 (Spring 2004)).

4.6. International and foreign jurisprudence can and should be used in United Stafes v. David
M. Hicks. Thus, as evidenced by the foregoing citations to prosecutor's submissions in United
States v. David M. Hicks, to opinions and other writings and speeches of U.S. Supreme Court
Justices, to courts-martial rules, etc, international jurisprudence and foreign jurisprudence and
legislation can and should be used in the case of United States v. David M. Hicks in assessing the
rights that Mr. Hicks possesses under U.S. and international law, in assessing the obligations that
the United States has to Mr. Hicks and to the international community of states under United
States and international law, and in assessing remedies for Mr. Hicks for violations of his rights.

D. Sources of International Law — Generally

. Sources of law in the domestic context. The phrase "sources of law" refers in part to the authority of
norms or rutes to bind, the origination of such rules, or the way that such rules are made. In the
domestic U.S. context, sources of law would include the U.S. Constitution, federal legislation, state
legislation, lawful Executive Orders, and common law precedent (cases decided by judges of high
courts, such as the U.S. Supreme Court). These sources of domestic law provide the rules that govern
in the domestic arena, and include rules that domestic courts generally apply in rendering judgments
on cases that come before domestic courts.

Sources of law in the international context. Sources of law in the international context differ from
sources of law in the domestic context. Three traditional sources of international law exist: (i) treaties;
(i) customary intemnational law; and (iii) general principles of law. Thus, treaties, customary
international law, and general principles of iaw provide the rules that govern in the international tegal
arena, and are the rules that domestic and international courts and tribunals apply in rendering
judgments cn cases that come before those courts or tribunals. Both domestic sources and
international sources may be interpreted and applied on either the domestic plane or the international
plane. For example, international human rights law treaties may be interpreted and applied when
assessing, on the domestic plane, the internationally recognized human rights to which David M. Hicks
is entitled in the proceedings before the military commissions.

. Where traditional sources of international law are listed. The traditional sources of international law
are listed in two significant documents: (a) the Restatement of the Law Third on the Foreign Relations
Law of the United States; and (b) the Statute of the Intemational Court of Justice.

. Restatement of the Law on the Foreign Relations Law of the United States. As a general matter,
the Restatement of the Law is a product of the American Law Institute, which is a membership
association consisting of judges, legal academicians, and practicing lawyers, whose members are
selected based on profassional standing. (Restatement of the Law Third on the Foreign Relations Law
of the United States, Notes at p. XI). The Restatements of the Law “receive[s] recognition on the basis

of the scholarly and professional care and responsibility with which they are carried out”, and are highly ¢l j7 8
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regarded within the legal community as pronouncing the state of the law in particular areas. /d. The
Restatements are considered authoritative interpretations of law as it exists in the United States.

9. Restatements as authoritative. The Restatement of the Law on the Foreign Relations Law of the
United States reflects “the rules that an impartial tribunal would apply if charged with deciding a
controversy in accordance with international law”. (Restatement Third, Infroduction, p. 3). Hereinafter,
the Restatement of the Law Third on the Foreign Relations Law of the United States will be referred to
as the “Restatement Third” or as the “Restatement”.

10. Statute of the International Court of Justice. The Statute of the International Court of Justice is the
constitutional document of the ICJ, which is an organ of the United Nations.!

11. Neither Restatemenis nor the ICJ statute binds the military commissions. Neither the
Restatement nor the Statute of the International Court of Justice? is binding on the military
commissions.

12. International faw sources in the Restatement Third. The list of traditional international law sources
contained in Restatemeni Third, article 102, is identical in substance to that in article 38 of the I1CJ

Statute, though the order of the sources differs sfightly in the two instruments. The Restatement Third
list of sources follows:

‘(1Y A rule of international law is one that has been accepted as such by the international
community of states

(a) in the form of customary law;
(b) by international agreement; or

{c} by derivation from general principles common to the major legal
systems of the world.”

13. International law sources in Article 38 of the Statute of the International Court of Justice. Article
38(1) of the Statute of the International Court of Justice lists the three traditional sources of
international law as follows:

(@)  ‘“International conventions, whether general or particular, establishing rules
expressly recognized by the contesting States [e.g. treaties] (ait 38(1)(a));

{(b)  International custom, as evidence of general practice accepted as law (art
33(1)(b));

(¢)  General principles of law recognized by civilized nations”. (art 38(1)(c)};

1 Article 83(1) of the Chartfer of the United Nations provides that afl Members of the United Nations are ipso facto parties to the
Statute of the Infernational Court of Justice, which is annexed to the Charter. The Charier is available at
<http://www.un.org/aboutun/charter/>,

?tis not suggested that Article 38(1) of the ICJ Statute is controlling in the case of United States v. David M. Hicks. The 1CJ
Statute only binds states in proceedings before the International Court of Justice. However, Article 38 is oft cited as a definitive
descriptive list of international law sources. See, e.g. Restatement Third, article 102.
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14. In addition to the sources of international law listed in article 38(1)(a) - (c) of the ICJ Statute, article
38(1)(d) provides for *|jJudicial decisions and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules of law.” The items listed in articie
38(d) are not sources of international law, but are aids to assist in determining the substantive content
of treaties, customary international iaw or general principles of law.

15. Tribunals of the United States, including the military commissions, when determining which
international law rules apply must consider the following sources of international law to be binding: (a)
relevant treaties; (b) relevant customary international law rules (including jus cogens rules); and {c)
relevant general principles of law. These sources are binding in the areas of international human rights
law, international humanitarian law, and international criminal law.

E. Treaties
16. Treaties: The first of three traditional sources of international law

16.1. International Law Source # 1: Treaties are the first of three traditional sources of
international law. The other two traditional sources of international law are customary international
law and general principles of law.

16.2. Treaty defined. A “treaty” is an agreement, contractual in nature, between and among
states, governed by international law and intended to be binding. Treaties, which are referred fo in
the Restatement Third as “international agreements”, are also known by various names, including

“‘conventions”, “covenants”, “protocols”®, “charters”, or “pacts”.

16.3. Vienna Convention on the Law of Treaties. The basic rules regarding treaties are
codified in the Vienna Convention on the Law of Treaties. Though the United States has not yet
ratified or otherwise become bound by the Vienna Convention on the Law of Treaties, the U.S.
complies with the substantive rules contained in that treaty because it recognizes the Vienna
Convention to be "the authoritative guide to current treaty law and practice.” S. Exec. Doc. L., 92n
Cong., 1t Sess., at 1 (1971). The Letter of Submittal to the President the Department of State
provided that "[a]ithough not yet in force, the Convention is already generally recognized as the
authoritative guide to current treaty law and practice.” The United States “accepts the Vienna
Convention [on the Law of Treaties] as, in general, constituting a codification of the customary
international law govering international agreements.”

16.4, Ratified treaty as binding. When a state ratifies a treaty, it fully evidences the state’s
consent to be bound legally by the treaty, and the treaty becomes legally binding on the state
under international law. Section 321 of the Restatement Third provides that “[e]very international
agreement in force is binding upon the parties to it and must be performed by them in good faith.”
This section, which follows Article 26 of the Vienna Convention, codifies the principle of pacta sunt
servanda, "which lies at the core of the law of international agreements and is perhaps the most
important principls of international law. It includes the implication that international obligations
survive restrictions imposed by domestic law.” (Restatement Third, § 321, comment a)
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16.5. Treaty signed but not ratified. When a state signs a treaty but does not ratify it, the state
takes on the obligation not to take steps that would defeat the object and purpose of the treaty.

16.5.1. Restatement Third rule on obligations when treaty is signed but not yet ratified. This
rule can be found in the Restatement Third, article 312(3), which provides:

“Prior to the entry into force of an international agreement, a state that has
signed the agreement or expressed its consent to be bound is obliged to
refrain from acts that would defeat the object and purpose of the agreement.”

Comment i of Restatement Third, article 312 provides:

‘[ulnder Subsection (3), a state that has signed an agreement is obligated to
refrain from acts that would defeat the object and purpose of the agreement.”

16.5.2. Vienna Convention on the Law of Treaties rule on obligations when treaty is signed
but not yet ratified. This rule is codified in article 18(a) of the Vienna Convention on the Law
of Treaties, which provides:

‘A State is obliged to refrain from acts which would defeat the object and
purpose of a treaty when . . . it has signed the treaty”.

16.5.3. The U.S. accepts provisions of the Vienna Convention on the Law of Treaties as
customary international law. The United States has accepted the rules contained in the

Vienna Convention on the Law of Treaties as customary international law and hence binding
on the U.S.

16.6. Treaties that codify customary international law or general principles of law. Treaties
~ patticularly those in the areas of international human rights law, international humanitarian law,
and international criminal law — often codify rules of customary international law or general
principles of law. A state's ratification of a treaty evidences that state’s consent to be bound by the
provisions of the treaty, and triggers the obligation of that state to comply in good faith with the
treaty terms. (Vienna Convention on the Law of Treaties, article 26). A state's consent to be
bound by a treaty that codifies customary international law norms or general principles of law does
not affect the state’s obligations to comply with the particular customary international law norm or
the general principle of law in question. A state is obligated to comply with parallel norms in both
treaty form and in customary international law and general principle of law form. A failure to
comply with any such norm does not relieve the state of its obligation to comply with a
corresponding norm.

16.7. Parallel international norms that have separate existences as treaty norms, as
customary international law norms, and as general principles of law. Parallel norms exist
when a treaty includes among its terms rules that have risen to the levetl of customary international
law or general principles of law. Treaties may either codify norms that already have risen to the
level of customary international law or general principles of iaw, or the customary international law
norms or general principles of law may rise to their respective levels after the treaty comes into
force. In either event, the norms would have separate, parallel existences, and states party to the

view Exhibi
Page 13 of 53 Review Exhibit

oA

Page 237 of 346 Page of




treaty would have: treaty obligations to comply with the norm as it appears in the treaty, and all
states would have separate (yet overlapping) legal obligations to comply with the customary
international law norm and the general principle of law.

16.8. Examples of parallel norms. Examples of parallel norms are the rights contained in
article 75 of the Protocol Additional | to the Geneva Conventions. The United States has full
obligations to comply with these norms not as treaty norms, but as customary internaticnal law
norms. (This issue is discussed further infra.)

16.9. International human rights law treaties signed and ratified by the U.S. (selected)

16.9.1. International Covenant on Civil and Political Rights.> The United States has signed
and ratified the International Covenant on Civil and Political Rights {ICCPR), and is therefore
legally bound to comply with that treaty.

16.9.2. United Nations Charter. The United States has signed and ratified the United Nations
Charter, and is therefore legally bound to comply with the terms of that treaty. Though the UN
Charter is not ordinarily considered to be an international human rights law treaty, it contains
language that calls for the promotion and protection of human rights.

16.10. International humanitarian law treaties signed and ratified by the US (selected)

16.10.1.Geneva Conventions of 1949. The United States has signed and ratified the following
four international humanitarian law treaties, collectively known as the Geneva Conventions,
and is thus legally bound to comply with all of the provisions of the Geneva Conventions. The
four Geneva Conventions, the texts of which can be found in their entirety at
www.icrc.org/Web/Eng/siteeng0.nsf/html/genevaconventions, follow:

16.10.1.1. The Geneva Convention for the Ameljoration of the Condition of the Wounded and the
Sick in Armed Forces in the Field, opened for signature 12 August 1949, 75 UNTS 31
{entered into force 21 October 1950);

16.10.1.2. The Geneva Convention for the Amelioration of the Condition of the Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea, opened for sighature 12 August
1949, 75 UNTS 85 (entered into force 21 October 1850);

16.10.1.3.The Geneva Convention Relative to the Treatment of Prisoners of War, opened for
signature 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950); and

16.10.1.4.The Geneva Convention Relative to the Protection of Civilian Persons in Time of War,

opened for signature 12 August 1949, 75 UNTS 287 (entered into force 21 October
1950).

¥ Opened for signature 16 December 1966, 999 UNTS 171 (entered into force 23 March 1976). Available at
<http:/fwww unhchr.ch/htmlimenJ3fbfa_ccpr.htm>,
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16.11. International humanitarian law treaties signed but not ratified by the U.S.

16.11.1.0ptional Protocols | & Il to the Geneva Conventions. The United States has signed but
not yet ratified the Protocol Additional | and Protocol Additional I to the Geneva

Conventions of 1949, thus triggering the U.S. obligation not to defeat the object and
purpose of these two treaties, as follows:

16.11.1.1. Protocol Additional | to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflicts;* and

16.11.1.2. Protocol Additional )l to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts 5

F. Customary international law
17. Customary international law: The second of three traditional soutces of international law

17.1. International law source # 2: Customary international law is the second of three
traditional sources of international law. The other two traditional sources of international law are
treaties and general principles of faw.

17.2. Customary international law defined. Customary international faw is an unwritten source
of international law that is based on implicit consent to be bound, differentiating it from treaty law,
which binds states based on express consent to be bound. Two elements must be present for a
principle or rule of customary international law to exist: {i) state practice as proof of custom; and
(ii} opinio juris vel necessitatis (opinio juris). A norm of customary intemational law is binding on all
states, irrespective of whether the state in question has expressly consented to be bound, and
irrespective of whether the state in question is or is not bound by a treaty that might happen to
codify that particular rule of customary international law.

17.3. State practice prong. Satisfaction of the state practice requirement calls for a threshold
showing of, at minimum: (a) the duration of the practice; {b) the uniformity and consistency of the
practice; (c) the generality and empirical extent of the practice; and (d) the conformity of state
practice to international standards.®

17 A. Opinio juris prong. Opinio juris is a psychological element that requires an examination of
a state's motives in engaging in a particular act or practice (which is a subjective feeling of a state

“Qpened for signature 8 June 1977, 1125 UNTS 3 {entered into force 7 December 1978) (Additional Protocol 1) Available at
<http:fiwww icrc.orgWeb/Eng/siteeng0.nsfhtml/genevaconventions>.

50pened for signature 8 June 1377, 1125 UNTS 609 {entered into force 7 December 1978) (Additional Protocol il) Available at
<http:/’www.icrc.org/Web/Eng/siteeng0.nsffhtml/genevaconventions>.

& For preof of these elements, courts will look to various sources, including international, regional, and bilateral treaties;
international tribunal decisions; and the internai law of relevant states.
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that it is obligated to act in such a way because of a legal duty to do so0}.7 For the opinio juris
requirement to be satisfied, a showing must be made that states engage in the practice out of a
sense of legal obligation, and not because engaging in the practice is convenient or coincidental 8

17.5. Creation of customary international law norm. Once the practice of states fulfils the

state practice and opinio juris prongs, the norm in question is deemed to be a legally binding
custom, or a customary international law norm.

17.6. Parallel existence of norms as both treaty/international instrument norms and
customary international law norms. For example, the norms contained in the Universal
Declaration of Human Rights have risen to the level of customary international law, and therefore
bind all nations, because state practice and opinio juris have been met. Likewise, norms contained
in the Vienna Convention on the Law of Treaties have risen to the level of customary international
law, and are binding on the United States in its freaty relations. Similarly, norms contained in
article 75 of Protocol Additional to the Geneva Conventions of 12 August 1948 Relating fo the
Protection of Victims of International Armed Conflicts {Additional Protocol 1), which establishes
standards for a fair trial, also have risen to the level of customary international law.

17.7. Restatement Third on customary international law. As the Restatement Third provides,
in paragraphs a - f of article 702, customary international human rights law prohibits the most
globally deplored human rights violations, such as genocide, slavery or slave trade, the murder or
causing the disappearance of individuals, torture or other cruel, inhuman or degrading treatment
or punishment, prolonged arbitrary detention, systematic racial discrimination, and a consistent
pattern of gross violations of internationally recognized human rights. "The list is not necessarily
complete, and is hot closed: human rights not listed in this section may have achieved the status
of customary [international] law, and some rights might achieve that status in the future." Id at
comment a.

17.8. Jus cogens as a type of customary international law. A jus cogens norm is essentially
a type of customary international law norm that has a higher status in that no derogations are
permitted from a jus cogens norm. A jus cogens norm — or a peremptory norm of international law
—~ is defined by § 102 of the Restatement Third of the Foreign Relations Law as a norm that is
accepted and recognized by a ‘large majority’ of States, even if over dissent by ‘a very small
number of States’. Thus, it represents a bare minimum of acceptable state behavior that the
international community expects of states.

7 For relevant international jurisprudence on the elements of customary international law, see the following decisions of the
International Court of Jusfice; North Sea Continental Shelf (Federal Republic of Germany v Denmark; Federal Republic of
Germany v The Netherfands) [1969] iICJ Rep 3; Military and Paramilitary Activities in and against Nicaragua {Nicaragua v United
States of America) (Merits) 11986] ICJ Rep 14.

& The following elements must be satisfied for the opinio juris element to be met: (a) the rules protecting the right must be legal in

nature (legality); (b) the right must relate to international and not domestic law; and {c) states must be aware of the articulated
right.
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17.9. The Inter-Amearican Commission on Human Rights explained that jus cogens norms

"derive their status from fundamental values held by the international
community, as violations of such peremptory norms are considered to shock
the conscience of humankind and therefore bind the international community
as a whole, irrespective of protest, recognition or acquiescence”. (Report No.
62/02, Case No. 12.285, Domingues v United States 49 [2002]).

For this proposition, Domingues cited Barcelona Traction Case {Second Phase}, ICJ
Reports {1970) 3 at 32, sep. op. Judge Ammoun (indicating that obligations of jus cogens
“derive, for example, in contemporary intemnational law, from the outlawing of acts of
aggression, and of genocide, as also from the principles and rules concerning the basic
rights of the human person, including protection from slavery and racial discrimination.”)
and East Timor Case, ICJ Reports (1995) 90 at 102).

17.10. Jus cogens examples. An example of a jus cogens norm is the prohibition on torture or
other cruel, inhuman or degrading treatment of punishment. This prohibition may not be derogated
from by any nation at any time under any circumstances. {See Restatement Third, section 702,
Reporters’ Notes 11.) The status of torture or other cruel, inhuman or degrading treatment or
punishment as a jus cogens norm was confirmed by the Inter-American Commission on Human
Rights in Domingues v United States. (Report No. 62/02, Case No. 12.285, Domingues v United
States 1| 49 [2002).) Other examples of jus cogens norms, as listed in the Restatement Third,
include genocide, slavery or slave trade, the murder or causing the disappearance of individuals,
prolonged arbitrary detention, and systematic racial discrimination.

G. General principles of law
| 18. General principles of law as the third of three traditional sources of international law.

18.1, International law source # 3: General principles of law are the third of three traditional
sources of international law. The other two traditional sources of international law are treaties and
customary international.

18.2. General principles of law defined. General Principles of law are identified in article 38
{1}(c) of the ICJ Statute and article (1){c) of the Restatement Third. General principles of law are
essentially non-treaty, non-customary, and non-consensual sources of international law. If
conventional and customary international law fail to provide an appropriate rule or principle of
international law, general principles of law derived from national laws can be used to fill in
lacunae. The rationale is that if a common principle exists within the domestic laws of nations,
such a principle ought to be attributable to international law to fill in the gap. General principles of
law are rooted in national faw, and determined by conducting a comparative analysis. However,
some general principles are rooted in "unperfected" international law sources, including treaties
and customary international law. An unperfected source of international law would include one that
never entered info force, and an unperfected custom might be one in which the opinio juris
glement is satisfied but the state practice element is not. See M. Cherif Bassiouni, A Functional

Approach to "General Principles of International Law", 11 Michigan Journal of Intemational Law.
768, 768-769 (1990)).
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18.3. When general principles of law will serve as the relevant rule in the context of
international law. Most of the international law ruies relevant to the case of United States v.
David Hicks and relevant to the military commissions in general will be rules that derive from treaty
law or customary international law in the three areas of international human rights law,
international humanitarian law, and international criminal law. General principles of law will be
relevant and binding if the particular norm in question cannot be found in a binding treaty, has not
yet risen to the level of customary international law, but has risen to a general principle of law.
Tribunals would typically ask whether a norm is a general principle of law after it is determined that
treaty or customary international law requirements have not been satisfied.

18.4. General principles of law related to a fair trial. The United States is bound to comply
with comprehensive freaty law and customary international law that require fair trials. For any
particular international human rights law fair trial norm in question, if the military commission finds
that treaty law or customary international law do not offer a binding rule, the rule can aiso be found
as a general principle of law, and hence binding on all nations, including the United States.
Virtually all of the international human rights law, international humanitarian law, and international
criminal law rights to be afforded to David M. Hicks are general principles of law, and hence bind
the United States which is required to afford those rights to Mr. Hicks. Among the rights that would
constitute general principles of law are the right to be free from arbitrary detention, the right to be
presumed innocent, the right to security of the person, the right to a fair trial, the right to
assistance of counsel, the right to a speedy trial, the right to an appeal, the right to be protected
from double jeopardy, the right to protection against ex post facto laws, and a right to general
fairness in criminal proceedings. See, e.g., M. Cherif Bassiouni, Human Rights in the Context of
Criminal Justice: Identifying International Procedural Protections and Equivalent Protections in
National Constitutions, 3 Duke Journal of Comparative and International Law 235 (1993).

18.5. General principles of law not directly related to a fair trial. Aside from those directly
related to fair trials, general principles of law exist in other areas of international law.

H. The relationship between international law and U.S. law: The incorporation of treaties,
customary international law and general principles of [aw into U.S. law

19. Applying U.S. law consistently with treaties, customary international law, and general principles
of law.

19.1. it is well-established in U.S. law that domestic U.S. law should be interpreted such that
violations of a U.S. international obligation is avoided, including when the international obligation
arises under a treaty, under customary international law, or under a general principle of law. See,
e.g., Restatement Third, §§ 114-115. This rule, which is known as the “Charming Betsy Rule", has
long been applied by U.S. courts since it was articulated in 1804. See Murray v. The Schooner
Charming Betly, 6 U.S. 64, 118 (1804) {*{A]n act of Congress ought never to be construed to
violate the law of nations if any other possible construction remains, and consequently can never
be construed to violate neutral rights, or to affect neutral commerce, further than is warranted by
the law of nations as understood in this country™.)
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19.2. The U.S. Supreme Court has considered that intermnational law reflects “values that we
share with a widsr civilization”. Lawrence v. Texas, 539 U.S. 558, 576 (2003); see Atkins v.
Virginia, 536 U.S. 304, 317 n. 21 (2002) (“within the world community, imposition of the death
penalty for crimes committed by mentally retarded offenders is overwhelmingly disapproved”). The
United States has expressed a desire keenly to comply with its obligations under international law.

20. Treaty law in U.S. law

20.1. Treaties as supreme law of the land. Treaties are “the supreme law of the land”. The
U.S. Constitution provides:

“[A]ll Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges in every state
shall be bound thereby”. (U.S. Constitution, article V!, cl. 2)

20.2. Suing uncler a treaty of the United States.

20.2.1. Not all treaties of the United States are such that a person may successfully institute a
cause of action in a U.S. court alleging breach of the treaty in question. A cause of action
may be instituted if the trealy is self-executing. A treaty that does not permit a cause of action
affirmatively to be brought in a U.S. court may be a non-self-executing freaty.

20.3. International human rights law treaties as non-self-executing

20.3.1. The Senaie Foreign Relations Committee recommended that the United Stafes, upon
ratifying the ICCPR, attach a “declaration” to the treaty that provides that provisions of the
treaty are non-self-executing. A declaration is merely a statement addressed to other parties
to the treaty as to the impact that the treaty may have domestically within the declaring state.
A treaty declaration does not seek unilaterally to modify the terms of the treaty, as does a
‘reservation”. A treaty declaration recommended by the Senate is not directed to the courts of
the U.S. or to the Executive, as is a treaty “understanding”.

20.3.2. A non-self-executing treaty provision is one for which an individual in the U.S. cannot rely
when seeking to bring a claim in a U.S. court. However, the non-self-executing nature of a

treaty may not prohibit a person from invoking a human rights treaty defensively in a U.S.
court.

20.3.3. The U.S., in accepting its obligations under the ICCPR, noted that:

“The rights guaranteed by the Covenant are similar to those guaranteed by the
U.S. Constitution and the Bill of Rights.

“The overwhelming majority of the provisions of the Covenant are compatible
with existing U.S. domestic law.”
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“In general, the substantive provisions of the Covenant are consistent with the
letter and spirit of the United States Constitution and laws, both state and
federal. Consequently, the United States can accept the majority of the
Covenant's obligations and undertakings without qualification.” (S. Exec. Rep.
No. 102-23, at 2-10 (1992), reprinted in 31 |.L.M. 645, 649-53).

20.3.4. The Restatement Third echoes:

“The International Covenant on Civil and Political Rights requires state parties
toc the Covenant to respect and ensure rights generally similar to those
protected by the United States Constitution. Some provisions in the Covenant
parallel express constitutional provisions”. (§ 701, Reporters’ Notes at note 8).

21. Customary international law as part of U.S. law

211, Customary international law has long been held to be a part of the law of the United
States. The U.S. Supreme Court has ruled:

“International law, is part of our law, and must be ascertained and
administered by the courts of justice of appropriate jurisdictions, as often as
questions of right depending upon it are duly presented for their
determination.” {The Paquete Habana, 175 U.S. 677, 700 (1900})

21.2. The Restatement Third provides:

“linternational law and international agreements are the law of the United
States.” Restatement Third, § 111(1).

22. Territorial scope of treaty application - Treaties bind throughout territory.

22.1. Vienna Convention on the Law of Treaties - territorial scope of treaties. The Vienna
Convention on the Law of Treaties provides:

"A treaty is binding upon each party in respect of its entire territory.” (Vienna
Convention, Art. 29).

22.2. Territorial reach of the International Covenant on Civil and Political Rights. The ICCPR
provides that:

‘Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant, without distinction of any kind, such
as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status”. (ICCPR, art 2(1).
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22.3. International Court of Justice opinion on territorial reach of the ICCPR. The
international Court of Justice recently concluded that a state must comply with the ICCPR even
when that state acts outside of that state's own territory. In Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, the Court stated that the ICCPR “is
applicable in respect of acts done by a State in the exercise of its jurisdiction outside its own
territory’. The ICJ focused on the object and purpose of the ICCPR, and on the Human Rights
Committee findings that the ICCPR applies where a State exercises its jurisdiction on foreign
territory.* Furthermore, the Court found that the ICCPR's travaux préparatoires (essentially the
“legistative history” of the treaty) confirmed the Human Rights Committee's interpretation. The
Court rejected Israel’s argument that the ICCPR did not apply “beyond its own territory, notably in
the West Bank and Gaza", and ruled that the ICCPR applies in the Occupied Palestinian Territory.

224, The United States is obligated to comply with the ICCPR when the United States
exercises jurisdiction outside its own territory (e.g., in Guantanamo Bay, Cuba). The United
States is legally obligated to comply with the ICCPR when the United States acts both within and
outside of the territory of the United States. The United States is legally obligated to comply with
all provisions of the ICCPR, at all times and in all respects, as regards all of its actions involving
David M. Hicks and the prosecution of Mr. Hicks in the military commissions, including actions
taken by the United States and those under United States control vis-a-vis Mr. Hicks before,
during, and after Mr. Hicks' prosecution in the military commissions. The United States is
exercising jurisdiction in Guantanamo Bay, Cuba. See Rasuf v. Bush; al Odah v. Bush, 124 U.S.
S. Ct. 2686 (2004) {U.S. exercising “plenary and exclusive jurisdiction” or “exclusive jurisdiction
and control” in Guantanamo; 28 U.S.C. §2241 confers on the District Court jurisdiction to hear
detainees’ habeas corpus challenges to the legality of their detention at the Guantanamo Bay
Naval Base.) Furthermore, the United States may have taken action vis-a-vis Mr. Hicks in places
other than Cuba where jurisdiction was exercised.

23. International law versus domestic U.S. law

23.1. Domestic law cannot be invoked as a defense for breaching international law. A
basic rule of international law is that a state may not invoke its domestic law as a defense for or as
justification for breaching that state’s international obligations. The Vienna Convention on the Law
of Treaties provides, in article 27:

“A party may not invoke the provisions of its internal law as justification for its
failure to perform a treaty.”

This is so in parl because domestic law (in the U.S. and elsewhere) must be construed in a
manner consistent with international law. And, in essence international law trumps domestic law.

23.2. Executive Orders do not excuse international obligations. Thus, neither the
government nor the military commissions may justify a breach of a treaty, of customary
international law norm, or of a general principle of law on the ground that the United States has

9 See Case No. 52179, Lépez Burgos v. Uruguay, Case No. 58/79, Lilian Celfiberti de Casariego v. Uruguay; Case No. 106/81,
Montero v. Uruguay.
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issued an Execufive Order that may conflict with the interational law norm. International law
remains the law of the land.

I International instruments that are not traditional sources of international law
24, Resolutions, declarations, standards, and principles as non-treaty international instruments.

24.1. Promulgation of international instruments. Inter-governmental organizations such as
the United Nations promulgate various types of international instruments that reflect agreement
among states on international law issues, including in the area of international humanitatian law,
international human rights law, and international criminal law and procedure. If such international
instruments take the form of treaties, then the instruments bind parties who consent to be bound
thereto. Treaties are known as “hard law”, and fully bind all states that are party to the particular
treaties. If an international instrument does not take treaty form, generally it would not have the
same binding force as a treaty, and would be considered “soft law”, which would have moral
authority that is persuasive, but not have legally binding authority.

24.2, Soft law. Soft [aw instruments might incorporate some customary international law norms,
in which case states would be bound by the principles contained in the instruments not because
the instruments bind (because they are soft law, and do not bind), but because the principles
themselves have the force of binding law as customary international law. In these cases, the
principle in question essentially has two existences: (a) as a binding norm of customary

international law; and (b) as a norm that happens to be codified in a soft law international
instrument.

24.3. Principles in soft law documents may rise to customary law status or may constitute
general principles of law. Many if not most of the principles contained in these instruments are
binding on states, including the United States, because those principles have risen either to the
level of customary international law or those principles have risen to the level of general principles
of law. Furthermore, these instruments are relevant as persuasive, moral authority though they
may not be binding. Soft law instruments may interpret or elaborate upon existing treaties or rules
of customary international law or general principles of law, or develop new standards, pamcularly
in emerging international law areas.

24.4. Soft law as political and moral authority. Though these instruments are not legally
binding in and of themselves, they have political and moral authority that guide individuals, courts
and tribunals, and governments on the applicable rules of international human rights law. See,
e.g., Jeffrey Addicott & Andrew Warner, Promoting the Rule of Law and Human Rights, Military
Review, August 1994, at n. 6 (“Although the Helsinki Accords are not legally binding, they
imparted political and moral authority that became a rallying cry for individuals™.}

245, Examples of soft law instruments, some of which codify or otherwise contain
customary international law norms or general principles of law. As mentioned above, some
soft law international instruments codify or otherwise contain customary interational law norms or
general principles of law. Customary intemational law norms and the general principles of law
contained in soft law instruments operate parallel to the soft law instruments, and bind states even
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if those states have not subscribed to the soft law instruments themselves. These soft law
instruments may be in the area of international human rights law, international humanitarian law,
or international criminal law. Following are examples of soft law international instruments, some of
which codify or otherwise contain customary international law norms or general principles of law:

24.5.1. Standard Minimum Rules for the Treatment of Prisoners, U.N. Doc. A/ICONF/611,
annex 1, E5.C. Res. 663C, 24 U.N. ESCOR Supp. No. 1, at 11, U.N. Doc. E/3048

(1957), amended by E.S.C. Res. 2076, 62 U.N. ESCOR Supp. No. 1 at 35, U.N. Doc.
E/5988 (1977)

24.5.2. The Code of Conduct for Law Enforcement Officials (1978) (G.A. res. 34/169, annex
34 U.N.GAOR Supp. (No. 46) at 186, U.N. Doc. A/34/46 (1979);

24.5.3. The Principles of Medical Ethics Relevant to the Role of Health Personnel, Particularly
Physicians, in the Protection of Prisoners and Detainees against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (1982).

24.5.4. Basic Principies on the Rofe of Lawyers, Eighth U.N. Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 27 Aug. to 7 Sept. 1990, U.N. Doc.
AJCONF.144/28/Rev.1 at 118 (1990);

24.5.5. Guidelines on the Role of Prosecutors, Eighth U.N. Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 27 Aug. to 7 Sept. 1990, U.N. Doc.
AJCONF .144/28/Rev.1 at 189 (1990);

24.5.6. Body of Frinciples for the Protection of All Persons under Any Form of Detention or

Imprisonment, G.A. Res. 43/173, annex, 43 U.N. GAOR 43d Sess., Supp. No. 49, at 298,
1U.N. Doc. A/43/49 (1988)

24.5.7. Basic Principles on the Independence of the Judiciary, Seventh U.N. Congress on the
Prevention of Crime and the Treatment of Offenders, Milan, 26 Aug. to 6 Sept. 1985,
U.N. Doc. A/ CONF.121/22/Rev.1 at 59 (1985)

J. International human rights law
25. International human rights law — defined

25.1. Definition. International human rights law, which is based in treaty, customary
international law, and general principles of law, is the branch of public international law that
defines norms in place to protect individuals and groups from breaches of basic dignity, respect,
and humanity. These protections are afforded to all persons without regard for the identity of the
victims or the abuse perpetrators, and irrespective of where in the world the victim or perpetrator
might be located. International human rights law obligates individuals, groups and states to
respect the physical and mental integrity of all persons. International human rights law must be
abided by at all times in all places by all individuals, groups and states. International human rights
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law is fully in force during times of peace and during times of war. The existence of armed conflict
is not a defense to breach of international human rights law.

25.2. Birth of international human rights law. Modern day internaticnal human rights law was
born in the era immediately following World War 11, when pre-existing human rights norms were
incorporated into positive international instruments and heralded as inviolable by the international
community of nations. The United Nations Charter proclaims that a principal purpose of the UN is
the promotion and protection of human rights, in response to the gross human rights violations
that had occurred leading up to and during the War.10 Shortly thereafter, in 1948, the Universal
Declaration of Human Rights'' (UDHR) was promuigated by the United Nations as the first major
positive law international instrument that enumerated human rights belonging to all human beings,
irrespective of the identities of the persons, their nationality or location, and irespective of the
identity of the alleged abuse perpetrators. The UDHR delineated a common standard of human
rights and fundamental freedoms for all. Because the UDHR was issued as a “declaration” and not
as a “treaty”, and hence was not binding as an international instrument, the United Nations
codified UDHR rights into two principle treaties, the one most relevant to the right to a fair trial
being the International Covenant on Civil and Political Rights (1966).72 The UN Charter, the
UDHR, and the ICCPR are international instruments that affirm the principle that everyone is
entitled to the enjoyment of human rights protections, whether in time of peace or war.3

26. International Human rights law and United States law: The Restatement Third.

26.1. The Restatement Third on The Foreign Relations Law of the United States, article 701
provides that human rights protections flow from treaties, customary international law, and general
principles of law, as follows:

‘A stale is obligated to respect the human rights of persons subject to ifs
jurisdiction

(a) that it has undertaken to respect by international agreement;

(b} that states generally are bound to respect as a matter of customary
international law (§ 702); and

(c) that it is required to respect under general principles of law common to the
major legal systems of the world.”

¢ See UN Charter, Preamble (1945),

" GA Res 217A {Ill), UN GAOR, 3¢ sess, 1839 plen miy, UN Doc A/RES/217A (Ill) (1948). Available at
<http:/iwww.unhehr.ch/udhriang/eng.htme.

12 The other principle treaty enshrining UDHR rights is the Infernational Covenant on Economic, Social and Cultural Rights
(1966), opened for signature 16 December 1966, 999 UNTS 171 (entered into force 3 January 1976). Available at
<http:/iwww.unhchr.ch/tml/menu3/t/a_cescr.htm>. The U.S. has signed but not yel ratified the Economic Covenant. The UDHR,
the ICCPR (and its Protacols}, and the Economic Covenant are commenly referred to as the infernafional Bill of Human Rights.

12 Seg, Fact Sheet No 13, International Humanitarian Law and Human Rights’ (1991), available at

<http:fwww.unhchr.ch/htmi/menut/2/fs13.htm>.
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27. Prolonged arbitrary detention, as treaty norm and customary international law norm, bind
the United States — Writing of Professor Addicott. Associate Professor of Law Jeffrey Addicott
explains that the treaty norms and customary international law norms that prohibit “prolonged
arbitrary detention” are “binding on all nation-states”, including the United States of America.
Professor Addicott writes as follows:

“The term ‘human rights' is commonly meant to include so-called first and
second-generation human rights. Through treaty and customary interational
law, first generation human rights are binding on all nation-states. See
Restatement (Third) of the Foreign Relations Law of the United States 702
(1987). The Customary Intemational Law of Human Rights lists these first
generation human rights as: (1) genocide, {2) slavery or slave trade, (3) the
murder, or causing the disappearance of, individuals, (4) torture or other cruel,
inhumane or degrading treatment or punishment, (5) prolonged arbitrary
detention, (6) systematic racial discrimination, and (7} a consistent pattern of
committing gross violations of internationally recognized human rights.”
(Jeffrey Addicott, Legal And Policy Implications For A New Era: The War On
Terror, 4 The Scholar: St. Mary's Law Review On Minority Issues 209 (2002),
note 14),

28. Right to a fair and public trial are legally binding on the United States — Writing of Professor
Addicott. Associate Professor of Law Jeffrey Addicott also explains that the right to a “fair and public
trial” is in a category of rights that “are legally binding only on those nation-states that have obligated
themselves through treaty,” and within the rights that “are the functional equivalents of democratic
values found in the U.S. Constitution.” (Jefirey Addicott, Legal And Policy Implications For A New Era:
The War On Terror, 4 The Scholar: St. Mary's Law Review On Minority Issues 209 (2002), note 14.
(citing Frank Newman & David Weissbrodt, INTERNATIONAL HUMAN RIGHTS (1991)).

Professor Addicott writes:

Second generation human rights are legafly binding only on those nation-
states that have obligated themselves through treaty. Second generation
human rights speak to political and civil freedoms such as the freedom of
religion, peaceful assembly, privacy, association, fair and public trial, open
participation in government, movement, etc. Second generation human rights
are the functional equivalents of democratic values found in the U.S.
Constitution. See generally Frank Newman & David Weissbrodt, International
Human Rights (1991). Jeffrey Addicott, Legal And Policy Implications For A
New Era: The War On Terror, 4 The Scholar: St. Mary's Law Review On
Minority Issues 209 (2002), note 14. (citing Frank Newman & David
Weissbrodt, INTERNATIONAL HUMAN RIGHTS (1991)}

29. United States promotes protection of human rights, including the prohibition against prolonged
arbitrary detention - Writing of Professor Addicott. Associate Professor of Law Addicott has further
contended that, as regards the promotion of human rights:
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“[The Army JAG Corps] concern exceeds the minimally accepted standards
for human rights established by customary international law. International law
prohiblts genocide, slavery, murder or disappearance, torture or other cruel,
inhuman, or degrading treatment or punishment, prolonged arbitrary detention,
systematic racial discrimination or any activity which demonsfrates a
consistent pattern of gross violation of internationally recognized human rights.
The United States has traditionally promoted by treaty, declaration and action
the fullest possible range of meaningful human rights. These rights include
freedom of religion, freedom of association, freedoms of speech and all of
those principles indicative of a truly democratic society.” (Jeffrey Addicott &
Andrew Warner, Promoting the Rule of Law and Human Rights, Military
Review, August 1984, at 38).

30. U.S. Executive Order re-affirming compliance with international human rights law in U.S, Law -
Binding nature of international human rights law treaties in the U.S.

30.1. U.S. Executive Order requiring Executive Branch (including the Military Branches),
to comply with the ICCPR. In 1998, the U.S. President issued Executive Order 13,107 which
directs all persons in the Executive Branch to comply with the International Covenant on Civil and
Political Rights, the Convention against Torture, and the International Convention on the
Elimination of All Forms of Racial Discrimination. The Executive Order provides (at 68,991) that it
shall apply to "other relevant treaties concerned with protection and promotion of human rights to
which the United States is now or may become a party in the future.”

Furthermore, the Executive Order provides:

“By the authority vested in me as President by the Constitution and the laws of
the United States of America, and beating in mind the obligations of the United
States pursuant to the International Covenant on Civil and Political Rights
(ICCPR), the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), the Convention on the Elimination
of All Forms of Racial Discrimination (CERD), and other relevant treaties
concerned with the protection and promotion of human rights to which the
United States is now or may become a party in the future, it is hereby ordered
as follows:

“Section 1. Implementation of Human Rights Obligations.

(a) It shall be the policy and practice of the Government of the United
States, being committed to the protection and promotion of human rights
and fundamental freedoms, fully to respect and implement its obligations
under the international human rights treaties to which it is a party, including
the ICCPR, the CAT, and the CERD.

“(b) It shall also be the policy and practice of the Government of the United

States to promote respect for international human rights, both in our

relationships with all other countries and by working with and strengthening C
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the various international mechanisms for the promotion of human rights,
including, inter alia, those of the United Nations, the International Labor
Organization, and the Crganization of American States.

“Section 2. Responsibility of Executive Departments and Agencies. (a) All
execulive departments and agencies (as defined in 5 U.S.C. 101-105,
including boards and commissions, and hereinafter referred to collectively as
"agency" or "agencies") shall maintain a current awareness of United States
international human rights obligations that are relevant to their functions and
shall perform such functions so as to respect and implement those obligations
fully.... "

30.2. Executive Order requiring ICCPR compliance applies to the Department of Defense,
to “the military departments”, and to all commissions, including the military commissions.
Executive Order 13,107 applies to all civilian and military employees of the United States included
in §§ 101 —~ 105 of Title 5 of the U.S. Code. Section 102 of 5 U.S.C. defines “the military
department” as the Department of the Army, the Department of the Navy, and the Department of
the Air Force. {5 U.S.C. § 102). Pursuant to 5 U.S.C. § 101, the Executive Departments of the
United States include the Depariment of Defense. Thus, each person involved with the military
commissions who is waorking on behalf of the Department of Defense, the Department of the Army,
the Department of the Navy, the Department of the Air Force, or any other governmental agency
(including the Department of Justice, the Department of State, etc) is bound to comply fully with
the International Covenant on Civil and Political Rights, and with all other international human
rights law treaties to which the United States is a party.

31. U.8. condemnation of use of military commissions, prolonged arbitrary detention & denial of a
fair trial in many overseas countries. The United States government has condemned practices in
many other countries where prolonged arbitrary detention exists. Records of this condemnation appear,
for example, in Human Rights Reports that are submitted by the Department of State to Congress each
year as part of the pracess in which the U.S. determines whether to grant military, economic or other
assistance to foreign countries, the idea being that the U.S. will not {or should not) grant aid to
countries that reach certain levels of breach of internationally recognized human rights.

311 U.S. condemnation of military commissions and other abuses in Sudan {2003). The
United States conderned military tribunals in the Sudan for various reasons, including that:

“The authorities did not ensure due process in . . . military courts.

Military trials, which sometimes were secret and brief, did not provide
procedural safeguards.” (Department of State, Human Rights Reports 2003,
Report on Sudan)” (hitp:/iwww.state.gov/g/drliris/hrrpt/2003/27753.htm)

(visited 25 October 2004)
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31.2. U.S. condemnation of military commissions and other abuses Abuses in Cuba
(2003). In the 2003 Cuba Human Rights Report, in a section entitled “Denial of Fair Public Trial”,
the United States condemned military tribunals in Cuba for various reasons, including that:

“The law and trial practices did not meet international standards for fair public
trials.”

Further, in a section entitied “Arbitrary Arrest, Detention, or Exile,” the 2003 Cuba Human
Rights Report

The authorities routinely engaged in arbitrary arrest and defention . . .
subjecting [detainees] to interrogations, threats, and degrading treatment and
unsanitary conditions for hours or days at a time. Police frequently lacked
warrants when carrying out arrests or issued warrants themselves at the time
of arrest....Detainees often were not informed of the charges against them.”
(hitp:/fwww state.gov/g/dri/rs/hrrpt/2003/27893.htm)

31.3. U.S. condemnation of military commissions and other abuses in Cuba (2002, 2001,
2000, 1999). In a series of recent U.S. Human Rights Reports for Cuba, in a section entitled
“Denial of Fair Public Trial", the United States has routinely condemned military tribunals in Cuba
for various reasons, including on the grounds that ‘[tihe law and trial practices did not meet
international standards for fair public trials.” For example, see the following references from the
2002, 2001, 2000 and 1993 State Department Human Rights Reports for Cuba:

o United States Department of State Human Rights Report for 2002 (In Cuba, “The
law and trial practices did not meet international standards for fair public trials.)
{http:/fwww.state.gov/g/drl/risfhrrpt/2002/18327 .htm)

o United States Department of State Human Rights Report for 2001 (In Cuba, “The
law and trial practices do not meet international standards for fair public trials.”)
{http://www.state.gov/g/dri/risthrrpt/2001/wha/8333.htm)

o United States Department of State Human Rights Report for 2060 (In Cuba, “The
law and trial practices do not meet international standards for fair pubiic trials.”)
(http:/fwww.state.govig/dri/risirrpt/2000/wha/751.htm})

o United States Department of State Human Rights Report for 1999 (In Cuba, “The
law and trial practices do not meet international standards for fair public trials.”)
(http:/iwww.state.govig/drl/rs/hrrpt/1999/382.htm)

3.4 U.S. condemnation of military commissions and other abuses in Peru (1989). The
United States condemned military tribunals in Peru for various reasons, including that:

“Proceedings in these military courts--and those for terrorism in civilian courts-
-do nct meet internationally accepted standards of openness, fairness, and
due process. Military courts hold treason trials in secret, although such
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secrecy is not legally required. Defense attomeys in treason trials are not
permitted adequate access to the files containing the State's evidence against
their clients, nor are they allowed to question police or military witnesses either
before or during the trial. Some military judges have sentenced defendants
without even having notified their lawyers that the trials had begun”.
Department of State, Human Rights Reports 1999, Report on Peru)
http:/Aivww.state.gov/g/dri/rls/nrrpt/1999/398.htm) (visited 25 October 2004)

31.5. U.S. condemnation of military commissions and other abuses in Peru (2003). The
United States condernned military tribunals in Peru for various reasons, including that;

“In June 1999, the Inter-American Court of Human Rights ruled against the
Government in the case of four Chileans convicted of treason by a military
tribunal and sentenced to life in prison. The Court found that the military had
denied the defendants due process rights and ruled that a civilian court should
have had jurisdiction. In May 2001, the Supreme Council of the Military Court
invalidated an earlier military court decision against providing new trials and
ordered new, civilian trials for the four Chileans”. (Department of State, Human
Rights Reports 2003, Report on Peru)
http:/iwww.state.gov/g/driirls/hrrpt/2003/27916.htm) (visited 25 October 2004)

31.6. U.S. condemnation of military commissions and other abuses in Nigeria (1999). The
United States condermned military tribunals in Nigeria for various reasons, including that:

“The decisions of the tribunals were exempt from judicial review.” (Department
of State, Human Rights Reports 1993, Report on Nigeria)
(http:/rwww.state.gov/g/driirls/hrrpt/1999/265.htm) (visited 25 October 2004)

Further:

“‘In May the Government repealed the State Security (Detention of Persons)
Decres of 1984 (Decree 2), which had allowed prolonged arbitrary detention
without charge; however, police and security forces continued to use arbitrary
arrest and detention, and prolonged pretrial detention remains a problem.”
(http:fiwww.state.gov/g/drliris/hrrpt/1999/265.htm)  (Department  of  State,
Human Rights Reports 1999, Report on Nigeria)(visited 25 October 2004)

31.7. U.S. condemnation of military commissions and other abuses in Burundi (2003). The
United States condemned military tribunals in Burundi for various reasons, including that;

“‘Arbitrary arrest and detention, and lengthy pretrial detention were problems,
and there were reports of incommunicado detention. The court system did not
ensure due process or provide citizens with fair trials.”
{http:/'www.state.gov/g/drl/rls/hrrpt/2003/27715.htm)  (Department of State,
Human Rights Reports 2003, Report on Burundi)(visited 25 October 2004}
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31.8. U.S. condemnation of military commissions and other abuses in Egypt (1999). The
United States condemned military tribunals in Eqypt for various reasons, including that:

“However, the military courts do not ensure civilian defendants due process
before an independent tribunal. While military judges are lawyers, they are
also military officers appointed by the Minister of Defense and subject to
military discipline. They are not as independent or as qualified as civilian
judges in applying the civilian Penal Code. There is no appellate process for
verdicts issued by military courts; instead, verdicts are subject fo a review by
other military judges and confirmation by the President, who in practice usually
delegates the review function to a senior military officer. Defense attorneys
have complained that they have not been given sufficient time to prepare
defenses and that judges tend to rush cases involving a large number of
defendants.” (hitp:/iwww.state.gov/g/driiris/hrrpt/1999/408.htm) (Department of

State, Human Rights Reports 1999, Report on Egypt)(visited 25 October
2004)

31.8. U.S. condemnation of military commissions and other abuses in Egypt (2003). The
United States condemned military tribunals in Egypt for various reasons, including that:

“Miiitary verdicts were subject to a review by other military judges and
confirmation by the President, who in practice usually delegated the review
function to a senior military officer. Defense attorneys claimed that they were
not given sufficient time to prepare defenses and that judges tended to rush
cases involving a large number of defendants.”
{http:/fwww.state.govig/dd/ris/hrrpt/2003/27926.htm) (Department of State,
Human Rights Reports 2003, Report on Egypt)(visited 25 October 2004)

31.10. U.S. condemnation of military commissions and other abuses in Congo (2001). The
United States condemned military tribunals in the Congo for various reasons, including that:

“Military courts, which are headed by a military judge and apply military law
inherited from Belgium, try military and civilian defendants as directed by the
Government, and iried nearly all cases during the year. There is no appeals
process in the military courts”.

(http://www.state.gov/g/driiris/hrrpt/2001/af/8322.him) (Department of State,
Human Rights Reports 2001, Report on Congo}( visited 25 October 2004)

311 U.S. condemnation of military commissions and other abuses in Israel and the
Occupied Territories (2002). The United States condemned tribunals in Israel and the Occupied
Territories for various reasons, including that:

As regards the Israeli government:

“Ip]rolonged detention, Timits on due process, and infringements on privacy

rights remained problems.”
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As regards the Palestinian Authority (PA):

“[tlhe PA courts were inefficient, lacked staff and resources, and often did not
ensure fair and expeditious trials. The PA executive and security services
frequently failed to carry out court decisions and otherwise inhibited judicial
independence. The lack of judicial independence and the lack of rule of law in
the PA lead to continuing problems of torture, extrajudicial killings, and
arbitrary detention.” {http://www.state.gov/g/drl/ris/hrrpt/2002/18278.htm)
(Department of State, Human Rights Reports 2002, Report on Israel and the
Occupied Territories)(visited 25 October 2004)

K. The International Covenant on Civil and Political Rights

32. Pursuant to article 40 of the ICCPR, a committee of experts, known as the United Nations Human
Rights Committee, was established to oversee implementation of the ICCPR in the states parties and
to monitor states parties” compliance with the terms of the treaty. The roles of the Human Rights
Committee include issuing periodic reports on whether particular states parties are effectively
implementing the treaty provisions, issuing “general comments” that generally explain how the
Committee interprets terms contained in the treaty, and performing other tasks related to the promotion
and protection of human rights under the ICCPR. General Comments of the Human Rights Committee
are considered by states parties to the ICCPR to be authoritative statements of the Committee on
interpretation of ICCPR. substantive terms. The expert from the United States who currently sits on the
United Nations Human Rights Committee is Professor Ruth Wedgewood.

L. Derogation from international human rights law and international humanitarian law norms

33. The Restatement Third recognizes that in some instances, a state may derogate from affording rights.
But, any power of a state to derogate is limited. The Restatement Third Reporters’ Notes provide that:

“Not all human rights norms are jus cogens, but those in clauses (a) to (f)
have that quality. It has been suggested that a human rights norm cannot be
deemed jus cogens if it is subject to derogation in time of public emergency;
see, for example, Art. 4 of the Covenant on Civil and Political Rights, § 701,
Reporters’ Note 6. Nonderogability in emergency and jus cogens are
different principles, responding to different concerns, and they are not
necessarily congruent. In any event, the rights recognized in clauses {a) to
(f) of this section are not subject to derogation in emergency under the
Covenant.” (Restatement Third, Section 702, Reporters’ Notes, n. 11)

33.1. Included among the jus cogens, non-derogable rights in clauses (a) to (f) of section 702 of

the Restatement Third are the prohibition on prolonged arbitrary detention and the prohibition on
torture or other cruel, inhuman, or degrading treatment or punishment. See also Restatement

Third, section 702 Comment n.
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33.2. Derogation under the International Covenant on Civil and Political Rights:
33.2.1. Article 4 of the ICCPR addresses derogation, as follows:

“1. In time of public emergency which threatens the life of the nation and
the existence of which is officially proclaimed, the States Parties to
the present Covenant may take measures derogating from their
obligations under the present Covenant to the extent strictly required
by the exigencies of the situation, provided that such measures are
not inconsistent with their other obligations under international law
and do not involve discrimination solely on the ground of race, colour,
sex, language, religion or social origin.”

“2. No derogation from articles 6, 7, 8 {paragraphs | and 2), 11, 15, 16
and 18 may be made under this provision.”

‘3. Any State Party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States Parties to the
present Covenant, through the intermediaty of the Secretary-General
of the United Nations, of the provisions from which it has derogated
and of the reasons by which it was actuated. A further communication
shall be made, through the same intermediary, on the date on which it
terminates such derogation.”

33.3.0n 24 July 2001, the United Nations Human Rights Committee, which oversees
implementation of the ICCPR, promulgated General Comment No. 29: States of Emergency
{Article 4). This General Comment provides, in relevant part:

“Paragraph 2:  Measures derogating from the provisions of the Covenant must
be of an exceptional and temporary nature. Before a State moves
to invoke article 4, two fundamental conditions must be met: the
situation must amount to a public emergency which threatens the
life of the nation, and the State party must have officially
proclaimed a state of emergency. The latter requirement is
essential for the maintenance of the principles of legality and rule
of law at times when they are most needed... "

“Paragraph 3: ... . During armed conflict, whether international or non-
international, rules of international humanitarian law become
applicable and help, in addition to the provisions in article 4 and
article 5, paragraph 1, of the Covenant, to prevent the abuse of a
State’s emergency powers. The Covenant requires that even
during an armed conflict measures derogating from the Covenant
are allowed only if and to the extent that the situation constitutes a
threat to the life of the nation."

Review Exhibit c /

Page 32 of 53
- Page Of

Page 256 of 346



“Paragraph 6. The fact that some of the provisions of the Covenant have been
listed in article 4 (para. 2), as not being subject to derogation does
not mean that other articles in the Covenant may be subjected to
derogations at will, even where a threat to the life of the nation
exists. The legal obligation to narrow down all derogations to
those strictly required by the exigencies of the situation
establishes both for States parties and for the Committee a duty
to conduct a careful analysis under each article of the Covenant
based on an objective assessment of the actual situation.”

“‘Paragraph 9.  Furthermore, article 4, paragraph 1, requires that no measure
derogating from the provisions of the Covenant may be
inconsistent with the State party's other obligations under
international law, particularly the rules of international
humanitarian law. Article 4 of the Covenant cannot be read as
justification for derogation from the Covenant if such derogation
would entail a breach of the State's other international obligations,
whether based on treaty or general international law. . . ."

“Paragraph 11: ... . States parties may in no circumstances invoke article 4 of the
Covenant as justification for acting in violation of humanitarian law
or peremptory norms of international law, for instance by taking
hostages, by imposing collective punishments, through arbitrary
deprivations of liberty or by deviating from fundamental principles
of fair trial, including the presumption of innocence.”

“Paragraph 16: Safeguards related to derogation, as embaodied in article 4 of the
Covenant, are based on the principles of legality and the rule of
law inherent in the Covenant as a whole. As certain elements of
the right to a fair trial are explicitly guaranteed under international
humanitarian taw during armed conflict, the Committee finds no
justification for derogation from these guarantees during other
emergency situations. The Committee is of the opinion that the
principles of legality and the rule of law require that fundamental
requirements of fair trial must be respected during a state of
emergency. Only a court of law may try and convict a person for
a criminal offence. The presumption of innocence must be
respected. In order to protect non-derogable rights, the right to
take proceedings before a court to enable the court to decide
without delay on the lawfulness of detention, must not he
diminished by a State party's decision to derogate from the
Covenant. [footnote omitted]”

“Paragraph 17. In paragraph 3 of arlicle 4, States parties, when they resort to
their power of derogation under article 4, commit themselves to a
regime of international notification. A State party availing itself of
the right of derogation must immediately inform the other States
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34.

parties, through the United Nations Secrefary-General, of the
provisions it has derogated from and of the reasons for such
measures.  Such notification is essential not only for the
discharge of the Committee’s functions, in particular in assessing
whether the measures taken by the State party were strictly
required by the exigencies of the situation, but also to permit other
States parties to monitor compliance with the provisions of the
Covenant. In view of the summary character of many of the
notifications received in the past, the Committee emphasizes that
the notification by States parties should include full information
about the measures taken and a clear explanation of the reasons
for them, with full documentation attached regarding their law.
Additional notifications are required if the State party
subsequently takes further measures under article 4, for instance
by extending the duration of a state of emergency.....”

International humanitarian law (“IHL” or the “Law of War” or the “Law of Armed Conflict” or
“LOAC!’)

International humanitarian law (“IHL") — which is also known as the “law of armed conflict” (LOAC}
or the “law of war” — is the subset of public international law that recognizes a sense of humanity in
armed conflict, International humanitarian law places limits on the means and method of conducting
war, and defines which individuals and under what circumstances they should be protected during
armed conflict.* International humanitarian law is a set of rules, based on treaties and customary
international law, which seek to limit the gruesome effects of armed conflict. International humanitarian
law protects civilians and persons who are no longer participating in the hostilities (e.g., hors de combat
or POWs}, and restricts the means and methods of warfare. International humanitarian law applies only
in times of armed conflict, unlike international human rights law, which applies at all times. International
humanitarian law does not deal with issues surrounding the legality of the use of force, such issues
being governed by, for example, other treaties such as the United Nations Charter, and other
customary international law sources such as the right of self-defense.

34.1. Full and fair trial under international humanitarian law. International humanitarian law
provides that persons alleged to have committed offences during an armed conflict are to be fully
afforded a fair trial and be afforded fundamental judicial guarantees.

34.2. Roofs of international humanitarian law codification. Universal codification of
International humanitarian law began in the 19t century. International humanitarian law balances
humanitarian concerns and military requirements of states. Much of contemporary International
humanitarian law is codified in the four Geneva Conventions of 1949, which have been

14

See ‘What is International Humanitarian Law?’ (2004}, available at

<http:/fwww.icrc.org/webleng/siteeng0.nsi/htmlalf57 JNXWSFILEWhat_is_IHL. pdi?OpenElement>.
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supplemented by two further agreements, the Additional Protocols of 1977.15 Many provisions of
International humanitarian law are now accepted as customary international law, and are therefore
binding on all states, regardless of whether they are parties to the individual treaties.

34.3. Application of international humanitarian law. International humanitarian law only
applies to armed conflict; it does not cover isolated acts of violence. The law applies only once a
conflict has begun. International humanitarian law distinguishes between international and non-
international armed conflict. International armed conflicts are those in which at least fwo States are
involved. They are subject to a wide range of rules, including the four Geneva Conventions and
Additional Protocol |. Non-international armed condlicts are dealt with by article 3 common to all
Four Geneva Conventions of 1949 and Protocol 1. Common article 3 provides that persons not
participating in the hostilites or who are no longer participating must be treated in all
circumstances with humanity and without discrimination. Common article 3 also calls for
judgments to be pronocunced by regularly constituted courts that provide all judicial guarantees.

34.4. Rights under international humanitarian law, International humanitarian law protects
those who do not take part in the fighting (such as civilians), and those who have ceased to take
part (such as prisoners of war or persons hors de combat). These categories enjoy certain legal
guarantees. For instance, it is forbidden to kill or wound an enemy who has surrendered. Detailed
rules govern detention conditions for prisoners of war, and the manner in which civilians must be
treated when under the authority of an enemy power. These rules include the right to food, shelter
and medical care, and the right to exchange messages with family. Furthermore, Additional
Protocol | provides extensive legal protection to those individuals who participate in hostilities but
are not considered prisoners of war. It provides “fundamental guarantees”, including a fair trial.

35. Relationship between international humanitarian law and international human rights law

351. Law of war v. law of peace. International humanitarian law has been rightly known as the
“law of war” or the “law of armed conflict”. The label assigned to international human rights law as
“the Taw of peace” is anly partly correct, since international human rights law operates not only in
times of peace, but also in times of war. On the other hand, international humanitarian law
operates only in times of war. Individuals do not lose their international human rights law
protections simply because of the existence of armed conflict, International humanitarian law
governs the manner in which the means and methods of warfare are limited to protect humanity
during armed conflict, ensuring that, for example, civilians are not injured, combatants who drop
their arms are protected, etc. Though international human rights law generally protects individuals
from states’ actions that would breach the mind and body of individuals during times of peace,
international human rights law also operates during times of war. In times of peace and in times of

armed conflict, international human rights law operates to ensure that all persons are fully afforded
human dignity.

5 Protacol Additional to the Geneva Conventiens of 12 August 1949, and Relating to ihe Protection of Victims of International
Armed Conflicts, opened for signature 8 June 1977, 1125 UNTS 3 (entered into force 7 December 1978) (Additional Protocot I);
Protoco! Additional to the Geneva Conventions of 12 August 1949, and Relating to the Profection of Victims of Non-International
Armed Conflicts, opened for signature 8 June 1977, 1125 UNTS 609 (entered into force 7 December 1978} {Additional Protocol
I1}. Available at <http:./iwww.icrc.org/Web/Eng/siteengQ.nsfthimiigenevaconventions>.,
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35.2. Complementary. International humanitarian law and international human rights law
complement each other. They are based on common principles of humanity and respect for the
integrity of bodies and minds of human beings. They are interrelated, and are not mutually
exclusive in operation. They both involve rights and duties of individuals, states, and other entities.
Their sources are similar (treaty, customary international law, and general principles of law).

35.3. Conflict between international human rights law and international humanitarian law.
International jurisprudence suggests that if a conflict exists between international humanitarian law
and international human rights law, then international human rights law should be looked to in the
first instance. However, the relevant fex specialis of international humanitarian law, if an armed
conflict exists, should also be considered. The Inter-American Commission on Human Rights
recently rufed on the issue of the applicability of international human rights law and international
humanitarian law in times of armed conflict. The ruling supports the notion that international
human rights law and international humanitarian law both apply. The Commission ruled, in 2002,
as regards precautionary measures in the case of the persons detained at Guantanamo:

“‘[Wihile its specific mandate is to secure the observance of international
human rights protections in the Hemisphere, this Commission has in the past
looked to and applied definitional standards and relevant rules of international
humanitarian law in interpreting the American Declaration and other Inter-
American human rights instruments in situations of armed conflict.”

“In taking this approach, the Commission has drawn upon certain basic
principles that inform the interrelationship between international human rights
and humanitarian law. it is well-recognized that international human rights law
applies at all times, in peacetime and in situations of armed conflict. In
contrast, international humanitarian law generally does not apply in peacetime
and its principal purpose is to place restraints on the conduct of warfare in
order to limit or contain the damaging effects of hostilities and to protect the
victims of armed conflict, including civilians and combatants who have laid
down their arms or have been placed hors de combat. Further, in situations of
armed conflict, the protections under international human rights and
humanitarian law may complement and reinforce one another, sharing as they
do a common nucleus of non-derogable rights and a commen purpose of
promoting human life and dignity. In certain circumstances, however, the test
for evaluating the observance of a particular right, such as the right to liberty,
in a situation of armed confiict may be distinct from that applicable in time of
peace. In such situations, international law, including the jurisprudence of this
Commission, dictates that it may be necessary to deduce the applicable
standard by reference to international humanitarian law as the applicable fex
speciafis.” (Inter-Ametican Commission on Human Rights, Pertinent Parts of
Decision on Request for Precautionary Measures: Detainees At Guantanamo
Bay, Cuba, 12 March 2002) (a copy of this document is available at:
www.photius.com/rogue_nations/guantanamo.htmi) (last visited 28 October 2004).
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354, Human Rights Committee — General Comment No. 31 to the ICCPR.

35.4.1. The Human Rights Committee, in General Comment No. 31, addressed the relationship
between international human rights law and international humanitarian law during times of
armed conflict. The Committee concluded that international human rights law continues to
apply even in times of armed conflict. However, the Committee noted that specific rules of
international human rights law “may be especially relevant for the purposes of the
interpretation of Covenant rights™. Thus, the Committee does not call for a suspension of
international human rights law norms during armed conflict. The Committee provides that
international humanitarian law may be consulted in the interpretation of Covenant rights. The
Committee noted:

“As implied in general comment No. 29, the Covenant applies also in
situations of armed conflict to which the rules of international humanitarian
law are applicable. While, in respect of certain Covenant rights, more
specific rules of international humanitarian law may be especially relevant
for the purposes of the interpretation of Covenant rights, both spheres of law
are complementary, not mutually exclusive. (ccpr/C/21/Rev.1/Add.13, para
1)

35.5. Furthermore, the International Court of Justice also had occasion to address the
relationship between international human rights law and international humanitarian law during
times of armed conflict. The 1CJ noted:

“[The protection of the ICCPR] does not cease in times of war, except by
operation of Aricle 4 [of the ICCPR] whereby certain provisions may be
derogated from in a time of national emergency”. (Legality of the Threat of

se of Nuclear Weapons, 1996, ICJ 226, para 25 (ICJ Advisory Opinion, 8
July 1996))

35.5.1. In sum, international human rights law applies even in the face of armed conflict.

N. Arbitrary Detention

35.6. United States Arbitrary detention obligations under treaty law, customary
international law, and general principles of law. Under international and domestic law, the
United States is obligated to ensure that no person is subject to arbitraty detention of any sort.
The U.S. possesses these obligations under treaty law, customary international law, and general
principles of law in the areas of international human rights law, international humanitarian law, and
international criminal law. Armed conflict is no justification for breaching any person’s right to be
free from arbitrary defention.

35.6.1. ICCPR prohibits arbitrary detention and prolonged arbitrary detention. The
prohibition against prolonged arbitrary detention can be found in article 9(1) of the ICCPR,
which guarantees the right to liberty and security of person, including a prohibition on
arbitrary arrest or detention.
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35.6.2. Customary international law prohibits arbitrary detention and prolonged arbitrary
detention. The prohibition against arbitrary detention also arises in customary
international law, as the prohibition easily satisfies the state practice and opinio juris
prongs of the customary international law test.

35.6.3. State practice prong satisfied — arbitrary detention. Regarding state practice, the
prohibition against arbitrary detention exists in the constitutions and other laws of many
states (including the United States), and is in place within numerous international human
rights law instruments, many of which the United States has signed only, or signed and
ratified. See, .g., M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice:
Identifying International Procedural Protections and Equivalent Protections in National
Constitutions, 3 Duke Journal of Comparative and International Law 235 (1993). Many
examples of these rights can be found within the United States. For example, the right to
be free from arbitrary detention is incorporated into the Fourth Amendment fo the United
States Constitution (prohibition of unreasonable seizures). The right to be free from
arbitrary detention is incorporated into the following international instruments. ICCPR,
article 9; the European Convention on Human Rights, article 5, American Convention on
Human Rights, article 7(3); and the African Charter of Human and Peopie’s Rights, articles
8-7. The right to be free from arbitrary detention is also incorporated into numerous soft
law international instruments.

35.6.4. Opinio juris prong satisfied - arbitrary detention. As regards opinio juris, states around
the globe subscribe to the prohibition against arbitrary detention because of a sense of
legal obligation.

35.6.5. The United States must comply with customary international law norms codified in
Article 75 of Additional Protocol | to the Geneva Conventions. Finally, as regards
customary international law, the United States is bound to comply with the detention-
related and other rights provided for under customary international law as codified in
Article 75 of the Additional Protocol | to the Geneva Conventions.

35.6.6. Arbitrary detention and proionged arbitrary detention prohibited during times of
peace and times of war. The right to be free from arbitrary detention protects persons
during times of peace and during times of war. That is, states are not permitted to derogate
from their obligation to ensure that persons are not arbitrarily detained, even if a state of
emergency exists. The Human Rights Committee has stated that:

*States parties may in no circumstances invoke article 4 of the Covenant as
justification for acting in violation of humanitarian law or peremptory norms of
international law, for instance by taking hostages, by imposing collective
punishments, through arbitrary deprivations of liberty or by deviating from
fundamental principles of fair trial, including the presumption of innocence.”
General Comment No. 29, State of Emergency, CCPR/C/21/Rev.1/Add. 11 (31
August 2001) (See, supra, discussing relationship between international

humar rights law and international humanitarian law.)
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0. The right to a fair trial
36.  Whatis the right to a fair trial?

36.1. Fair trial rights. A fair trial prevents the uniawful and arbitrary deprivation by the State of
the human rights of an individual charged with a crime (e.g. the right to liberty). The right to a fair
trial is guaranteed by treaties, customary international law, and general principles of law in the

areas of international human rights law, international humanitarian law, and international criminal
law.

36.2. Fair trial rights under the ICCPR, article 14 and under other areas of international
law. Though a particularly relevant statement of the right to a fair trial is found in article 14 of the
ICCPR, related rights are found throughout the ICCPR. Buring an armed conflict, the right to a fair
trial is guaranteed by international humanitarian law as well as by international human rights law.

37. Importance of a fair trial in the military commissions

37.1. Fair trial rights — Nuremberg. Mr. Justice Robert H. Jackson, who was the Chief
Prosecutor in the Nuremberg Trials that judged the major war criminals following World War I,
stressed the importance of trials of this nature being full and fair. In his opening statement to the
International Military Tribunal on 21 November 1945, he stated:

‘Before | discuss the particulars of evidence, some general considerations
which may affect the credit of this trial in the eyes of the world shouid be
candidly faced. There is a dramatic disparity between the circumstances of the
accusers and the accused that might discredit our work if we should falter in
even minor matters, in being fair and temperate . . . . We must never forget
that the record on which we judge these defendants is the record on which
history will judge us tomorrow. To pass these defendants a poisoned chalice is
to put it to our lips as well. We must summon such detachment and intellectual
integrity to our task that this Trial will commend itself to posterity as fulfilling
humanity's aspiration to do justice.” (reprinted in Il TRIAL OF THE MAJOR WAR
CRIMINAL BEFORE THE INTERNATIONAL MILITARY TRIBUNAL: NUREMBERG, 14
NovemBER 1945 - 1 OCToBER 1946, Second Day, Wednesday, 21 November
1945, Part 04, Morning Session, at page 101{published at Nuremberg, 1947)).

38. Fair trial rights in international human rights law and international humanitarian law

38.1. The United States is bound to comply with international human rights law and
international humanitarian law. The United States is bound by two distinct yet overlapping
bodies of international law that enumerate fair trial protections for David M. Hicks and the other the
detainees at Guantznamo Bay: (i) international human rights law; and (i} international
humanitarian law. These two areas of international law are similar in that sources of each area can
be found in treaties and customary international iaw. One significant distinction between the two
areas is that international humanitarian law applies to protect the rights of individuals in situaticns
of international and non-internatiocnal armed conflict only, whereas international human rights law
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protects individual during both war and peacetime. International humanitarian law and
international human rights law are complementary. Where the two spheres overlap, they will not
be mutually exclusive. Rather, the most favorable protection available will apply.18

39. The right to a fair trial for detainees at Guantanamo Bay

39.1. All humans have the right to a fair trial. All human beings, irrespective of who they or
the nature of their alleged crimes, have the right to a fair trial. The right to a fair trial on a criminal
charge begins to run at the date that State aciivities ‘substantially affect the situation of the person
concemed'.'? Irrespective of how the accused David M. Hicks might be classified, he retains the
right to a fair frial under international human rights law, intemational humanitarian [aw,
international criminal law, general U.S. law, and the law of the military commissions.

39.2. Fair trial under the ICCPR and under the customary international law codified in
Additional Protocol | of the Geneva Conventions. The principal international law sources that
serve as benchmarks for a fair trial are:

{a) the ICCPR; and
{b) customary international law codified in article 75 of Additional Protocol I.

39.3. Fair trial rights in times of peace and in times of war. The ICCPR would generally
apply to the right to a fair triai in times of peace, but would also be relevant in times of armed
conflict. The customary international law rules codified in article 75 of the Additional Protocol
would apply in times of armed conflict. '

40. The International Covenant on Civil and Political Rights (ICCPR}

40.1. The ICCPR binds the United States. The ICCPR legally binds the United States because
the United States ratified this treaty on 8 June 1992.

40.2. Executive Order re-affirming U.S. obligations to comply with ICCPR. As mentioned
above, the United States has re-affirmed its commitment to comply with its obligations to respect
the rights of individuals under the International Covenant on Civil and Political Rights. The
Executive Order of 1998 provided that “[ilt shall be the policy and practice of the Government of
the United States, being committed to the protection and promaotion of human rights and

16 See Douglas Cassell & Bridget Arimond, Violations of International Human Rights and Humanitarian Law Arising From
Proposed Trials before United States Military Commissions at 9, 15, (unpublished paper) (17 June 2004). Intemational
humanitarian law treaties confirm the applicability of the “more favorable provision” rule which benefils the accused. /d. For
example, Additional Protocol 1, article 75, provides that trials should be conducted “in accordance with the applicable rules of
international law” and that *no provision of [article 75] may be construed as limiting or infiinging any other more favourable
provision granting greater protection, under any applicable rules of international law”, including protection resulting from another
treaty. In the case of United Stetes v. David M. Hicks, the “applicable rules of international law” referred to in Article 76 would
direct the tribunal to the rules of international human rights law. Thus, Mr. Hicks should be afforded a full and fair trial in line with
infernational human rights law.

17 Manfred Nowak, UN Covenant on Civif and Political Rights, CCPR Commentary (1993}, at 244,
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fundamental freedoms, fully to respect and implement its obligations under the international
human rights treaties to which it is a party, inciuding the ICCPR”. The Executive Order continues
that it “[a]fl executive departments and agencies [including military commissions] shall maintain a
current awareness of United States international human rights obligations that are relevant to their
functions and shall perform such functions so as to respect and implement those obligations fully”.

40.3. ICCPR fair trial rights ~ Generally. The ICCPR extensively details the right to a fair trial,
covering protections from pre-arrest to trial to appeal and beyond. Though many ICCPR fair trial
rights are found in article 14, other ICCPR articles provide for rights that are also relevant to a fair
trial. Among these other articles are articie 9 (which provides for rights related to arrest, detention,
and liberty and security of the person in general), article 10 (which provides for treating detained
persons with humanity and with respect for the inherent dignity of the human person}, article 15
{which prohibits, irter alia, ex post facto criminal laws), etc.

40.4. ICCPR fair trial rights — Enumerated. Rights guaranteed by the ICCPR include:

40.4.1. the right to liberty and security of person, including a prohibition on arbitrary arrest
or detention (ICCPR, art 5{(1}));

404.2. theright 10 be informed of reasons for his arrest and detention (ICCPR, art 9(2));

40.4.3. the right to be informed of the details of any charges brought, and to be brought
promptly before a court (ICCPR, art 9(3) & (4));

40.4.4. the right to proceedings to determine the lawfulness of detention (ICCPR, art 9(3));

40.4.5. a prohibition on torture or cruel, inhuman or degrading treatment or punishment
during detention, and the right be treated with humanity and with respect for the
inherent dignity of the human person (ICCPR, arts 7, 9(1); 10(1));

40.4.6. the right fo equality before the courts and tribunals, and the right to a fair and
public hearing by a competent, independent and impartial tribunal established by
law (ICCPR, art 14(1));

40.4.7. the right to a be presumed innocent untit proved guilty according to law {ICCPR,
art 14(2));

40.4.8. the right to be informed promptly and in detail in a language which he understands
of the nature and cause of the charge against him (ICCPR, art 14(3)(a));

40.4.9. the right to have adequate time and facilities for the preparation of his defense and
to communicate with counsel of his own choosing (ICCPR, art 14(3)(b));

40.4.10. the right to be tried without undue delay (ICCPR, art 14{3)(c});

40.4.11. the right to be tried in his presence, and to defend himself in person or through
legal assistance of his awn choosing; the right to be informed, if he does not have
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legal assistance, of this right; and the right to have legal assistance assigned to
him, in any case where the interests of justice so require, and without payment by
him in any such case if he does not have sufficient means to pay for it {ICCPR, art
14(34d));

40.4.12. the right to examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him (ICCPR, art 14(3){e));

40.4.13. the right to have the free assistance of an interpreter if he cannot understand or
speak tha language used in court ({CCPR, art 14(3)(f));

40.4.14. the right not to be compelled to testify against himself or to confess guilt (ICCPR,
art 14(3)(g));

40.4.15. the right to review of a conviction and sentence by a higher tribunal according to
faw (ICCPR, art 14(5)); and

40.4.16. a prohibition on retroactive application of criminal laws {(JCCPR, art 4(c}).

40.5. ICCPR rights as minimum guarantees, ICCPR rights are minimum guarantees fo be
afforded to all persons. The right fo a fair trial is a substantive right that requires more than lip
service. If requires that the government take positive action to ensure that the right to a fair trial is
fully accorded to the accused. When determining whether fair trial rights have been provided fully,
one must ensure that the principle of “equality of arms™ is respected. Equality of arms requires that
both the defense and the prosecution are to be treated in a manner that ensures their procedurally
equal positions during all aspects of all eriminal proceedings.

40.6. Human Rights Committee — fair frial rights non-derogable. The Human Rights
Committee, the expert body set up by the ICCPR to monitor that treaty’s implementation, notes
that the right to a fair trial is non-derogable, even during states of emergency. The Human Rights
Committee stated “the principles of legality and the rule of law require that fundamental
requirements of fair trial must be respected during a state of emergency.” {General Comment No.
29: “States parties may in no circumstances invoke article 4 of the Covenant as justification for
acting in violation of humanitarian law or peremptory norms of international law, for instance . . .
through arbitrary deprivations of liberty or by deviating from fundamental principles of fair trial,
including the presumption of innocence.”)

40.7. No reservation or attempted derogation on ICCPR fair trial rights. The United States
did not attach a reservation to the fair trial rights embodied in the ICCPR when it ratified that
treaty. There is no evidence that the United States has sought officially to derogate from ICCPR
fair trial rights pursuant to the treaty.

40.8. U.S. obligaticn to ensure a fair trial for David M. Hicks. The United States is fully
obligated to ensure that David M. Hicks receives a full and fair triai pursuant to the ICCPR.
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41. Customary international law norms codified in article 75 of Additional Protocoi |,

4141, Relevance of Additional Protocol | to United States v. David M. Hicks. If the military
commission finds the existence of an armed confiict, and that international humanitarian law is
relevant to the disposition of Unifed Sfates v. David M. Hicks, then the fair trial provisions of
Additional Protocel | of the Geneva Conventions would apply because of the nature of the armed
conflict and occupation involving Afghanistan.

41.2. Additional Protocol |, article 1(3). Article 1(3) of Additional Protocol | provides that it
“shall apply in the situations referred to in article 2 common to” the Geneva Conventions. Common
article 2 provides that the Geneva Conventions “shall apply to ail cases of declared war or of any
other armed conflict which may arise between two or more of the High Contracting Parties even if
the state of war is not recognized by one of them... .The Convention shall alsc apply to all cases
of partial or total occupation of the territory of a High Contracting Party, even if the said occupation
meets with no armed resistance”. Thus, article 75 of Additional Protocol | would have applied or

would apply with respect to Afghanistan, either on the basis of the existence of an armed conflict,
or due to partial occupation.'®

41.3. U.S. obligations based on signing Protocol I. Because the United States signed the
Additional Protocol | of the Geneva Conventions, the U.S. is bound not to take steps to defeat the
object or purpose of that treaty. Full obligations affirmatively to comply with all Protocol |
provisions as treaty law would only arise upon U.S. ratification of Protocol I. Protocol I, which
applies in international armed conflicts, expands the categories of persons protected by the
Geneva Conventions, and contains rules on the conduct of hostilities as they relate to civilians
{proportionality, indiscriminate attacks against civilians and civilian objects, etc.).

41.4. Protocol |, Article 75 provisions as customary international law. Because the fair trial
norms codified in Article 75 of Additional Protocol | of the Geneva Conventions have risen to the
leve! of customary international law, these Article 75 fair trial norms bind the United States even
though the United States has not yet ratified Additional Protocol I.

415, United States military officials conclude that article 75 of Protocol Additional | to
Geneva Conventions has risen to the status of customary international law. In a 1986
memorandum to Mr. John H. McNeill, Assistant General Counsel (International), OSD, several
high-ranking military officers concluded that article 75, entitled “Fundamental guarantees”, has
risen to the level of customary international law. They noted that “[wle view the following
provisions as already part of customary international law”, and then listed numerous Protocol
provisions, including “Fundamental guarantees: Article 75". Military officials who signed the
memorandum are (i) W. Hays Parks, Chief, International Law Branch, DAJA-IA; (i) LCDR Michael
F. Lohr, JAGC, U3N; NJAG, Cede 10; (iii) Dennis Yoder, Lt. Colonel, USAF, AF/JACI; and (iv)
William Anderson, HQ, USMA/JAR. Others who participated in the preparation of the memo
included (i) Lt. Col. Burrus M. Carnahan, USAF; and (ii) CDR John C. W. Bennet, JAGC, USN.
(Memorandum to Mr. John H McNeill, Assistant General Counse! (Infernational), OSD,

8 The provisions contained in Additional Protocol | are considered to be customary international law. Thus, neither the United
States nor Afghanistan needs to have ratified it 10 be considered bound by the norms contained in article 75.

Page 43 of 53 Review Exhibit __Q_L__

—

Page 267 of 346 Page of




responding to 26 March 1986 memcrandum from Mr. McNeill asking “our views on which articles
of the Protocol are currently recognized as customary international law”).

41.6. Others military personnel, international law experts, and military manual drafters
conclude that article 75 of Protocol Additional | to Geneva Conventions has risen to the
status of customary international law. Other U.S. Government legal experts, leading human
rights and humanitarian law experts, and military manuals of the United States have noted that the
norms contained in article 75 of Additional Protoco! | reflect customary intenational taw.'® In
addition, the U.S. Army Judge Advocate General's Schoal, Infernational and Operational Law
Department’s Operational Law Handbook recognizes that the U.S. considers that norms contained
in Protocol |, article 75 have risen to customary international law.2® Again, customary intemational
law norms bind all states without requiring that states expressly consent to be bound to the norms.

41.7. Additional Protocol |, article 45, common article 2. Article 45 of Additional Protocol |
concerns protection of persons who have taken part in hostilities. Article 45(3) provides that:

“Any person who has taken part in hostilities, who is not entitled to prisoner-of
-war status and who does not benefit from more favourable treatment in
accordance with the Fourth [Geneva] Convention shail have the right at all
times to protection of Article 75 of this Protocol”.

Thus, any person who may have taken part in the hostilities in Afghanistan and
was captured by U.S. forces is entitled to the rights provided for in article 75.

41.8. Article 3, Additional Protocol I. Finally, article 3 of Additional Protocol | provides that
persons whose final release, repatriation or re-establishment has not taken place by the general
close of military operations or by termination of the occupation shall continue to benefit from the
relevant provisions of Additional Protocol | and the Geneva Conventions until their final release,
repatriation or re-establishment. Article 75 therefore attaches to, and is applicable to, individuals
detained by U.S. forces, in whatever territory detained (making the Protocol apply extraterritorially
to the conflict), even if general military operations have closed and even if occupation has not
been terminated.

9 Douglas Cassell & Bridget Arimond, Viclations of International Human Rights and Humanitarian Law Arising From Proposed
Trials before United States Military Commissions 13, n. 85 and text accompanying note (unpublished paper) (17 June 2004)
(citing T. Meron, HUMAN RIGHTS aND HUMANITARIAN NORMS AS CUSTOMARY LAW 64-65 (1989), citing Panel, Customary Law and
Additional Protocol | to the Geneva Conventions for the Profection of War Victims: Future Directions in Light of the US Decision
Nof to Ratify (1987) 81 American Society of International Law Proceedings 26, 37. Also cited in Cassel & Arimond, n. 85 are: The
Sixth Annual American Red Cross-Washington College of Law Conference on Intemafional Humanitarian Law (1987) 2
American University Journal of International Law and Policy, 415, 427; and David Scheffer, ‘Remarks’ {2002) 96 American
Sociely of International Law Proceedings, 404, 406.

# Available at <http:/fwww.cdmha.orgftoolkiticdmha-ritkPUBLICATIONS/oplaw-jad7 pdf>.  Cassel and Arimond note that

editions of the manual more recent than 1997 do not repeat the proposition that article 75 norms have risen to the level of

customary international law. See Douglas Cassell & Bridget Arimond, Viofations of International Human Righis and Hurnanitarian

Law Arising From Proposed Trials before United States Military Commissions 13 (unpublished paper) {17 June 2004). But, the
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41.9. Article 75, Additional Protocol | - Fair trial rights parallel ICCPR. Additional Protocol |,
Article 75 pravides for extensive rights protections that parallel ICCPR safeguards and include:

41.9.1.  theright to be treated humanely in all circumstances (article 75 (1));

41.9.2, an absolute prohibition of, at any time and in any place whatsoever, whether
committed by civilian or by military agents, violence to the life, health, or physical
or mental well-being of persons (article 75(2)(a) - (e));

41.9.3. a prohibition of torture of all kinds, whether physical or mental (article 75(2)(a)(ii));
41.9.4. a prohibition of corporal punishment (article 75(2)(a)(iii));

419.5. a prohibition of outrages upon personal dignity, in particular humiliating and

degrading treatment, enforced prostitution and any form of indecent assault (article
75(2)(b));

419.6. a prohibition of collective punishments (article 75(2)(d));

419.7. a prohitition of threats to commit torture, outrages upon personal dignity, in
particular humiliating and degrading treatment and any form of indecent assauit,
and other prohibited behavior (article 75(2)(e));

41.9.8. the right to be informed promptly of the reasons why the persons were arrested,
detained or interned for actions related to the armed conflict, and to be informed of
the particulars of any offence alleged (article 75(3));

41.99. the right to be brought before an impartial and regularly constituted court,
respecting the generally recognized principles of regular judicial procedure (article
75(4));

41.9.10. the right that the procedure shall provide for an accused to be informed without
delay of the particulars of the offence alleged against him (article 75(4)(a));

41.9.11. the right that the procedure shall afford for an accused before and during trial all
necessary rights and means of defence (article 75(4)(a));

41.9.12. the right to be presumed innocent until proved guilty according to law (article
75(4)(d));

41.9.13. a prohibition on the retroactive application of criminal law (article 75(4)(c));
41.9.14. the right to be tried in his presence (article 75(4)(e));

41.9.15. the right to examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him {(article 75(4)(g));
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42.

41.8.16. a prohibition on compelling a person to testify against himself or to confess guilt
(article 75(4)f)); |

41.9.17. the right of anyone prosecuted for an offence to have the judgment pronounced
publicly (article 75(4)()); and

41.9.18. the right to be advised on conviction of his judicial and other remedies and of the
lime-limits within which they may be exercised (article 75(4)())).

41.10. Obligations of the United States to ensure a full and fair trial for Mr. Hicks. The U.S.
is fully obligated to ensure that David M. Hicks receives a full and fair trial pursuant to the
customary international law norms codified in Article 75 of the Additional Protocol | to the Geneva
Conventions.

Remedies for breach - general - avenues of recourse

Remedies available under international law and domestic law for violations of the
internationally recognized human rights and humanitarian rights of Mr. David M. Hicks. The
remedies available for victims of breaches of international human rights law and international
humanitarian law are many. In seeking ‘to identify appropriate remedies that should be available for
breaches of Mr. Hicks' rights under international human rights law and international humanitarian law, it
is appropriate to consider the following: (a) the ICCPR; (b) the Restatement Third; and (c) Basic
Principles and Guidefines on the Right to a Remedy and Reparation for Victims of Violations of
International Human Rights and Humanitarian Law?! (hereinafter “Basic Principles on Remedies and
Reparation for Victims™.

42.1. ICCPR Remedies. The ICCPR expressly provides for remedies for persons whose human
rights are violated. Because the United States is a party to the ICCPR, the United States has an
opportunity to ensure that David M. Hicks has a remedy available for him for any breach by the
United States of any of his internationally recognized human rights as contained in the ICCPR. As
regards remedies, article 3 of the ICCPR provides:

*3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons
acting in an official capacity;

2 (E/CN.4/2000/62) (18 January 2000).Available at;

http:/www.unhchr.ch/HuridocdafHuridoca. nsf/TestFrame/42bd 1bd544510ae3802568220060e2 1f?0pendocument (Visited 24
Cctober 2004)
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(b) To ensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided
for by the legal system of the State, and to develop the possibilities
of judicial remedy;

(c} To ensure that the competent authorities shall enforce such
remedies when granted.”

42.2. Remedies under Section 703 of the Restatement Third. The Restatement Third, section

703, provides for remedies for when a state hreaches its international human rights law
obligations. Section 703 provides:

"(1) A state party to an international human rights agreement has, as against
any other state party violating the agreement, the remedies generally
available for violation of an international agreement, as well as any special
remedies provided by the agreement.

(2) Any state may pursue international remedies against any other state for
a violation of the customary international law of human rights (§ 702).

(3) An individual victim of a violation of a human rights agreement may
pursue any remedy provided by that agreement or by other applicable
international agreements.”

423, Basic Principles on Remedies and Reparation for Victims. Relevant portions of the
Basic Principles on Remedies for Victims:

‘Article 4 Violations of international human rights and humanitarian law norms that
constitute crimes under international law carry the duty to prosecute persons
alleged to have committed these violations, to punish perpetrators adjudged
to have committed these violations, and to cooperate with and assist States
and appropriate international judicial organs in the investigation and
prosecution of these violations.”

‘Article 8 A person is ‘a victim’' where, as a result of acts or omissions that constitute a
violation of international human rights or humanitarian law norms, that
person, individually or collectively, suffered harm, including physical or
mental injury, emotional suffering, economic loss, or impairment of that
person's fundamental legal rights. A ‘victim' may also be a dependant or a
member of the immediate family or household of the direct victim as well as
a person who, in intervening to assist a victim or prevent the occurrence of
further violations, has suffered physical, mental, or economic harm.”

“Aricle 9 A person’s status as ‘a victim' should not depend on any relationship that
may exist or may have existed between the victim and the perpetrator, or
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*whether the perpetrator of the violation has been identified, apprehended,
prosecuted, or convicted.”

“Article 11 Remedies for violations of international human rights and humanitarian law
include the victim's right to:

(a) Access justice;
{b) Reparation for harm suffered; and
(c) Access the factual information concerning the violations."

“Article 21 In accordance with their domestic law and international obligations, and
taking account of individual circumstances, States should provide victims of
viclations of international human rights and humanitarian law the following
forms of reparation:  restitution, compensation, rehabilitation, and
satisfaction and guarantees of non-repetition.”

‘Article 22 Restitution should, whenever possible, restore the victim to the original
situation before the violations of intemational human rights or humanitarian
law occurred. Restitution includes: restoration of liberty, legal rights, social
status, family life and citizenship; return to one's place of residence; and
restoration of employment and return of property.”

“Article 23 Compensation should be provided for any economically assessable damage
resulting from violations of international human rights and humanitarian law,
such as:

(a) Physical or mental harm, including pain, suffering and
emotional distress;

(b} Lost opportunities, including education;

{c) Material damages and loss of earnings, including loss of
earning potential;

(d) Harm to reputation or dignity; and

(e) Costs required for legal or expert assistance, medicines and
medical services, and psychological and social services.”

“Article 24 Rehabilitation should include medical and psychological care as well as legal
and social services.”

“Article 25 Satisfaction and guarantees of non-repetition should include, where
applicable, any or all of the foliowing:

(a) Cessation of continuing vidlations;
(b) Verification of the facts and full and pubfic disclosure of the
truth to the extent that such disclosure does not cause further
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unnecessary harm or threaten the safety of the victim,
witnesses, or others:

{c) The search for the bodies of those killed or disappeared and
assistance in the identification and reburial of the bodies in
accordance with the cultural practices of the families and
communities;

(d}) An official declaration or a judicial decision restoring the dignity,
reputation and legal and social rights of the victim and of
persons closely connected with the victim;

(e) Apology, including public acknowledgement of the facts and
acceptance of responsibility;

(f) Judicial or administrative sanctions against persons
responsible for the violations;

(0) Commemorations and tributes to the victims;

(h) inclusion of an accurate account of the violations that occurred
in international human rights and humanitarian law training and
in educational material at all levels;

(i) Preventing the recurrence of violations by such means as:
(i)  Ensuring effective civilian control of military and security forces;

()  Restricting the jurisdiction of military tribunals only to specifically
military offences committed by members of the armed forces;

(iy  Strengthening the independence of the judiciary;

{iv}  Protecting persons in the legal, media and other related
professions and human rights defenders;

{v}  Conducting and strengthening, on a priority and continued
basis, human rights training to all sectors of society, in particular
to military and security forces and to law enforcement officials;

(viy  Promoting the observance of codes of conduct and ethical
norms, in particular international standards, by public servants,
including law enforcement, correctional, media, medical,
psychological, social service and military personnel, as well as
the staff of economic enterprises;

{vi}  Creating mechanisms for monitoring conflict resclution and
preventive intervention.
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43.

44,

45,

Specific remedies that might be available include. Specific remedies available in United States v.
David M. Hicks could include dismissal of the charges against Mr. Hicks, compensation, exclusion of
evidence from use against him at trial, and restoration of his liberty. Furthermore, criminal
investigations and prosecutions could be commenced against individuals who participated in the
perpetration of international human rights law, international humanitarian law, or international criminal
faw violations, including individuals responsible for failure to ensure that Mr, Hicks receives a full and
fair trial under international human rights law, international humanitarian law, international criminal law,
U.S. domestic law, and any other relevant law. Remedies should be made available for Mr. Hicks
against all perpetrators, whether they are members of the military commission staff or are other
government or civilian personnel involved with the proceedings at any stage.

The United States and the military commissions have violated and continue to violate the rights
of David M. Hicks under international human rights law, international humanitarian law right,
international criminal law, and other relevant law. The United States and the military commissions
have not ensured that David M. Hicks has received all of the rights to which he is entitled under
international human rights law, international humanitarian law right, and international criminal law.
Thus, the United States and the military commissions have violated the rights of David M. Hicks. These
violations arise under tne ICCPR, under the customary international law of human rights, and under
general principles of international human rights law. Furthermore, these violations arise under
international humanitarian law, international criminal law, and other relevant law.

Rights under the ICCPR violated. The United States and the military commissions have violated and
continue to violate rights of Mr. David M. Hicks under the ICCPR, including the following rights:

45.1. the right to liberty and security of person, including a prohibitiont on arbitrary arrest or
detention (ICCPR, art 9(1));

45.2. the right to be informed of reasons for his arrest and detention (ICCPR, art 9(2));

45.3. the right to be informed of the details of any charges brought, and to be brought
promptly before a court (ICCPR, art 9(3) & (4);

454, the right to proceedings to determine the lawfulness of detention (ICCPR, art 9(3));

45.5. the prohibition on torture or cruel, inhuman or degrading treatment or punishment
during detention, and the right be treated with humanity and with respect for the
inherent dignity of the human person (ICCPR, arts 7, 9(1); 10(1));

45.6. the right to equality before the courts and tribunals, and the right to a fair and public
hearing by a competent, independent and impartial tribunal established by law
(ICCPR, art 14(1));

45.7. the right to a be presumed innocent untit proved guilty according fo faw (ICCPR, art
14(2));

45.8. the right to be informed promptly and in detail in a language which he understands of
the nature and cause of the charge against him (ICCPR, art 14(3)(a));
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45.9. the right to have adequate time and faciiities for the preparation of his defense and
to communicate with counsel of his own choosing (ICCPR, art 14(3}(b));

45.10. the right to be tried without undue delay (ICCPR, art 14(3)(c));

45.11. the right to be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; the right to be informed, if he does not have legal
assistance, of this right; and the right to have legal assistance assigned to him, in
any case where the interests of justice so require, and without payment by him in
any such case if he does not have sufficient means to pay for it (ICCPR, art
14(3)(d));

45.12. the right to examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him (ICCPR, art 14(3)(e)};

45.13. the right to have the free assistance of an interpreter if he cannot understand or
speak the language used in court (ICCPR, art 14(3)(f));

45.14. the right not lo be compelled to testify against himself or to confess guilt (ICCPR, art
14(3)(9):

45.15. the right to review of a conviction and sentence by a higher tribunal according to law
(ICCPR, art 14(5)); and

45.16. prohibition on retroactive application of criminal laws (ICCPR, art 4{c}).

46. Rights under customary international humanitarian law and general principles of international
humanitarian law viclated. The United States and the military commissions have violated and
continue to violate the following rights of Mr. David M. Hicks under customary international law of
human rights and general principles of law of human rights: the right to a fair trial, the right to be free
from arbitrary detention, and other rights.

47. U.S. and military commissions breach rights of David M. Hicks under international humanitarian
taw. If the tribunal concludes that international humanitarian law is relevant to this case, then the
United States and the military commissions have breached the rights of David M. Hicks under
international humanitarian faw under, for example, the customary international humanitarian law norms
codified in Article 75 of the Additional Protocol 1 to the Geneva Conventions. Mr. Hicks is owed a
remedy by and through the United States and the military commissions for rights violations under
international humanitarian law, including for viclations of rights codified in article 75 the Additional
Protocol |, including:

47.1. the right to be treated humanely in all circumstances (article 75 (1));
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47.2. an absolute prohibition of, at any time and in any place whatsoever, whether
committed by civilian or by military agents, violence to the life, health, or physical or
mental well-being of persons (article 75(2)(a) - (e));

47.3.  a prohibition of torture of all kinds, whether physical or mental (article 75(2)(a)(ii));

47.4. a prohibition of outrages upon personal dignity, in particular humiliating and
degrading treatment, enforced prostitution and any form of indecent assault (article
75(2)(b));

47.5. a prohibition of callective punishments (article 75(2)(a)(d));

47.6. a prohibition of threats to commit torture, outrages upon personal dignity, in
particular humiliating and degrading treatment and any form of indecent assault, and
other prohibited behavior (article 75(2)(e});

47.7. the right to be informed promptly of the reasons why the persons were arrested,
detained or interned for actions related to the armed conflict, and to be informed of
the particulars of any offence alleged (article 75(3));

47.8. the right to be brought before an impartial and regularly constituted court, respecting
the generally recognized principles of regular judicial procedure (article 75(4));

47.9. the right that the procedure shall provide for an accused to be informed without
delay of the particulars of the offence alleged against him;

47.10. the right that the procedure shall afford for an accused before and during trial all
necessary rights and means of defence (article 75(4)(a)},

47.11. the right to be presumed innocent until proved guilty according to law (article
75(4)(d));

47.12. the right to be tried in his presence (article 75(4)(e));

47.13. the right to examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him (article 75(4)(g));

47.14. a pronhibition on compelling a person to testify against himself or to confess guilt
{article 75(4)();

47.15. the right of anyone prosecuted for an offence to have the judgment pronounced
publicly (article 75{4){i)); and

47.16. the right to be advised on conviction of his judicial and other remedies and of the
time-limits within which they may be exercised (article 75(4)(j)).

48. Rights under international criminal law violated. The United States and the military commissions
have violated and continue to violate the rights of Mr. David M. Hicks under international criminal law.
Mr. Hicks is owed a remedy by and through the United States and the military commissions for rights
violations under international criminal law.
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Q. Conclusion

49. The United States is legally obligated to afford David M. Hicks and the other Guantanamo Bay
detainees their internationally recognized right to a fair trial, their right not to be arbitrarily detained, and
all other rights due under binding international human rights law treaties (including the ICCPR)}, under
binding customary international human rights law, and under binding general principles of international
human rights law. Furthermore, should the military commissions determine that international
humanitarian law is relevant, the United States is legally obligated to afford David M. Hicks and the
other Guantanamo Bay detainees fair trial and other rights, customary and otherwise, under binding
infernational humanitarian law as codified in Article 75 of Additional Protocol | of the Geneva
Conventions and otherwise. In addition, the United States and the military commissions are legally
obligated to provide David M. Hicks with ali of his rights under international criminal law, under United
States law, and under all other relevant law.

50. The United States, acting through the military commissions and/or otherwise, must ensure that David
M. Hicks and the other Guantanamo Bay detainees are afforded all of their rights owed to them, and
owed to the international community, under international human rights law, international humanitarian
law, international criminal law, United States law, and all other relevant law.

51. The United States and the military commissions have breached the rights of David M. Hicks under
international human rights law, international humanitarian law, international criminal law, United States
law, and other relevant law. The United States and the military commissions owe Mr, David M. Hicks,
the other Guantanamo Bay detainees, and the international community a remedy for these breaches of

George E. Edwards
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UNITED STATES MILITARY COMMISSION

(GUANTANAMO BAY)
ESTABLISHED PURSUANT TO EXECUTIVE QRDER OF PRESIDENT ON NOVEMBER 13,
2001
)
UNITED STATES OF AMERICA )
)
V. , ) AFFIDAVIT OF EXPERT OPINION FOR THE

YDEFENSE- M. CHERIF BASSIOUNI

) Distinguished Research Professor of Law,

) President, International Human Rights
DAVID MATTHEW HICKS )} Law Institute, DePaul University College of

}Law

)

INTRODUCTION

1. As of October 7, 2001, the United States became involved in an
international armed conflict against the Taliban regime of Afghanistan.
This regime was in control of Afghanistan and was recognized by a few
states as the de jure government of Afghanistan.! The Taliban regime was
at that time involved in a belligerency with the Northern Alliance, an armed
confiict to which the general laws of war applied even before U.S. entry
into Afghanistan in October 2001 7 Foreign nationals volunteered to serve
with the Taliban armed forces. During the conflict which lasted several
months, and thereafter, the U.S. captured and arrested combatants and
non-combatants in Afghanistan and transferred them to a U.S. detention
facility on a U S. Military Base in Guantanamo, Cuba ?

2. Although the Administration maintained that those detained at
Guantanamo do not have a right to a judicial determination of their status
and cases, on June 28, 2004, the United States Supreme Court ruled that
foreign nationals held at the U.S. Military base known as Guantanamo Bay
have the right to challenge their detentions in U.S. Federal Courts.* This
ruling confirms that the Executive Order is subject to the Constitution of

the United States, irrespective of the legal basis on which the President
tssued it.

3. The Execulive Order is subject to the Constitution, even though the
Executive Crder applies to activities taking place at a U.S. military base

! These states are Pakistan, Saudi Arabia, and the United Arab Emirates. See Jordan J. Paust, Use of Armmed
Force Against Terrorists in Afghanistan, Jrag and Beyond, 35 CORNELL INT'L L. J. 533-39 n.19, 543-44
(2002).

? See, e.g., Paust, supra note 1, at 539 n.19.
} See, e.g., Situation of Human Rights in Afghanistan: Report of the Independent Exﬂ‘wé@ Eotvibitn
on Human Rights, A/59/150 (Sept. 1, 2004).

* Rasul ot al. v. Bush, 124 $.Ct. 2686, 159 L.Ed.2d 548 (2004).
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located outside the U.S.° Consequently, the Executive Order, and its
interpretation, have to be in conformity with the United States Constitution.
Since the Constitution excludes ex post facto legislation,® if the definition
of crimes contained in Military Instruction No. 2 (which was adopted
pursuant to the provisions of the November 13, 2001 Executive Order) is
ex post facto, it would be unconstitutional.

4. The President, irrespective of the legal basis on which he relied on issuing
the November 13, 2001 Executive Order, must conform with what the
Constitution refers to as “law of nations” in Article 1, Section 8 (which
includes ireaties, customary international law and “general principles of

law”), as well as applicable treaties of the U.S., both of which are part of
U.S. law.’

5. The Commission has the inherent power to interpret the Military
Instructions and it has the inherent power, and duty to interpret the
Instructions in a manner that is consistent with the Constitution. A
threshold issue to be determined by the Commission is whether the
contents of the Military Instructions are compatible with the Constitution
and if they are intended to embody international law, which is binding
upon the United States, whether international law is properiy reﬂected in
said Military Instructions.

QUESTIONS PRESENTED

6. This expert opinion addressees the Military Instructions compatibility with
international law with respect to “conspiracy” and "common criminal
enterprise.” It is the expert testimony of this witness that neither

* Rasul, 124 S.Ct. 2692-9. See also Jordan J, Paust, Post-9/11 Overaction and Fallacies Regarding War
and Defense, Guantanamo, the Status of Persons, Treatment, Judicial Review of Delention, and Due
Process in Military Commissions, 79 NOTRE DAME L. REV. 1355, 1347-49 (2004).

¢ See Constitution of the U.S., Art. I, Sec. 9(3); An. I, Sec. 10. See also, Calder v. Bull, 3 U.8. (3 Dall.) 386
{1798); Miller v. Florida, 482 1U.S. 423 (1987). For the same principle under international law see
International Covenant on Civil and Political Rights, Dec, 19,1966, 993 UN.T.S. 3 (enfered into force
Jan.3,1976), at Art. 15. The U.S. has ratified this treaty. See also, M. Cherif Bassiouni, Symposium:
Reflection on the Ratification of The International Covenant on Civil and FPolitical Rights By The United
States Senate, 42 DePaul L, Rev. 1169, 1170 (1993) and other articles included in the Symposiom issue.

? See Constitution of the U.S., Art. V1, Scc. 2; Arl. {, Sec. 8; See also, Ross v. Rittenhouse, 2 U.S. (2 Dall.)
160, 162 (Pa. 1792)(reaffirming the supremacy of the customary law of nations within the United States);
Henfield's Case, 11 Cas. 1099, 1101 (C.C.D.Pa. 1793) (No. 6,360}(Chief Justice Jay noting that the laws of
the United States, includes the customary “law of nations” and that such law was directly incorporable for
the purpose of criminal sanctions). For other cases, opinions, and recognitions that customary international
law is “law of the United States,” See, e.g. Jordan Paust, Customary International Law and Human Rights
Treaties are Law of the United States, 20 MICH. J.INT’L L. 301 (1999) and sources cited therein. See also,
JORDAN PAUST, INTERNATIONAL LAW AS LAW OF TUE UNITED STATES 67-70, [69-73 (2d ed. 2003).
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“conspiracy” as a general crime, nor “common criminal enterprise” exist in
international criminal law.®

OPINION

7. Any legislation, or quasi-legisiation enacted in the U.S., which is intended
to embody or reflect international law must necessarily rely on the sources
of international law as stated in Article 38 of the International Coust of
Jusiice Statute (“lCJ Statute™), made part of the United Nations Charter
(“UN Charter”).® The United States is a signatory to the UN Charter and a
member state of the United Nations and Is, therefore, bound by the
content of Article 38. Furthermore, it should be noted that Arlicle Vi,
Section 2 of the Const|tut|0n states that “ali freaties” are part of the
supreme law of the fand.'® The Commission is, therefore, Constitutionally
bound to interpret the Military Instructions accordingly.

Consequently, both the Constitution and the treaty obligations of the U.S.
under the Charter of the United Nations require it to comply with the
recognized sources of international law contained in Asticle 38 which are:

-

International Conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;

international custom, as evidence of a general practice accepted as law;

the general principles of law recoghized by civilized nations;

jUdlCla! decisions and the teachings of {he most highly qualified pubhcssts of the
varicus nations, as subsidiary means for the determination of rules of iaw;"?

W

Because this treaty is part of the “supreme law of the land,” the
Commissicn is Constitutionally-bound to apply it in connection with the
Military Instructions’ interpretation, jUSt as it is bound to uphold the
Constitution’s ex post facto prohibition.'?

8. It is well-established under “General Principles of law” as well as under
treaty-law, that any criminal legistation must conform to the “principles of
legality " The U.S. Constitution and international law contain the same
prohibition against ex post facto legistation. Moreover, the “principles of
legality” under both the Constitution and international law, require that
criminal legislation has to be specific and cannot be vague and

' M. CHERIF BASSIOUN], INTRODUCTION TO INTERNATIONAL CRIMINAL Law (2003)(hereinafter
“BASSIOUNI, INTRODUCTION”), at Ch. 111,

¥ See Statute of the International Court of Justice, June 26, 1945, 59 Stat. 1055, 3 BEVANS 1179, at Art, 38,
1¢ Constitution of the United States, Art. VI, Sec.2.

" See Statute of the International Court of Justice, supra note 9, at Art. 38.

12 §oe Constittion of the U.S., Art. I, Sec. 9(3); Art. 1, Sec. 10. See also, Calder v. Bull, 3 U.S. (3 Dall)
386 (1798); Miller v. Floridu, 482 U.S. 423 (1987).

1 See M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL CRIMINAL Law (2nd rev.
ed., 1999) hereinafier “BASSIOUNL, CRIMES AGAINST HUMANITY™).

" See supra footnote 6.
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ambiguous '® The Military Instruction on “conspiracy” and “common
criminal enterprise” are in violation of the Constitutional and international
prohibition against ex post facto laws and they are vague and ambiguous
and, as such, the y violate the “principles of legality” because they are
vague and ambiguous.

9. Of all 281 Conventions apphcable to 28 categories of international
crimes,'® only five Conventions contain a reference to conspiracy. They
are: the Genocide Convention'’, the UN Convention Against lilicit Traffic in
Narcotic Drugs and Psychotic Substances™, the Convention for the
Suppression of the lliicit Traffic in Dangerous Drugs (as amended)'®, the
Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime®, the International Convention
on the Suppression and Punishment of the Crime of Apartheid’”, and the
Supplementary Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery.?® No other international
Convention recognizes conspiracy as an international crime. In these
Conventions the reference to conspiracy relates to that crime only. Thus, it
is unguestionably mistaken to extrapolate from these Conventions the
existence of a general crime of conspiracy in international criminal law.

S See,e.g, Connally v. Gen. Constr. Co., 269 U.S. 385 (1926); Rose v. Locke, 423 U S. 48 (1975); Colten
v. Kemtucky, 407 U.S. 104 (1972). These cages before the US Supreme Count were decided in the 5 and
14" Amendment grounds.

6 See INTERNATIONA. CRIMINAL LAW CONVENTIONS AND THEIR PENAL PROVISIONS (M. CHERIF
BASSIOUN, ED, 1997)(“ BASSIOUNI, CONVENTIONS™),

7 See Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, art. IIk), S.
Exec. Doc. O, at 7 (1949), 78 UN.T.S. 277, 280 (including "conspiracy to commit genocide” as a crime).

" United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
adopted Dec. 19, 1988, art. 3(1)(c)(iv), 28 LL.M. 493 (1989} (including “conspiracy to commit as an
offence); See also, Protocol Amending the Single Convention on Narcotic Drugs, 1961, Mar. 25, 1972, art.
14, 1976 Can, T.S, No, 48, 18 {amending art. 36(2)(a)(ii) to include “conspiracy to commit” narcotics
offences as a crime).

'* See Convention for the Suppression of the 1Mlicit Traffic in Dangerous Drugs, June 26, 1936, art 2(c), 198
L.N.T.S. 299, 309, amended by Protocol Amending the Agreements, Conventions and Protocols on
Narcotic Drugs Concluded at the Hague on 23 January 1912, at Geneva on 11 February 1925 and 1%
February 1925, and 13 July 1931, at Bangkok on 27 November 1931 and at Geneva on 26 June 1936, Dec,
11, 1946, T.LA.S. No. 1671, 12 UN.T.S. 179 (requiring signatory states to make legislation providing for
the severe punishment of conspiracy to traffic drugs).

# Council of Rurope Cenvention on Laundering, Search, Seizure and Confiscatien of the Proceeds from
Crime, Nov. 8, 1990, art. 6(1)(d), ET.S. No. 141, 3 (requiring “cach party to adopi legislation ...
establishing conspiracy to commit lanndering offences as an offence under domestic law™).

2! gce International Convention on the Suppression and Punishment of the Crime of Apartheid, U.N.
GAOR, 28th Sess., 2185th plen. Mtg., Annex, Supp. No. 30 at 76, art. IlI{a). UN. Doc. A/S030 (1973)
{assigning criminal responsibility for those who “[cJommit, participate in, directly incite or conspire in the
commission of the acts Jof apartheid]”).

# Supplementary Convention on the Abolition of Slavery, The Slave Trade, and Institutions and Practices
Similar to Slavery, Sept. 7, 1956, art. 6(1), T.I. A.S. 6418, 3206, 266 UN.T 5. 3, 43 (making “being a party
to conspiracy” to engage in slavery a punishable act);
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10. The Charter of the International Military Tribunal at Nuremberg and the
Statute of the International Military Tribunal for the Far East, included
conspiracy to commit “crimes against peace” as a separate crime.® Thus
conspiracy was limited to that crime and the IMT interpreted its Charter as
excluding conspiracy to commit “war crimes” and “crimes against
humanity.” Consequently, no such charge (conspiracy) was hrought in
cannection with these crimes. In addition, conspiracy (as a generai crime)
was not included as a separate crime in the “Nuremberg Principles” as
they were drafted by the International Law Commission in 1950.%

11. Nothing n the jurisprudence of the International Criminal Tribunal for the
Former Yugosiavia (ICTY) or International Criminal Tribunal for Rwanda
(ICTR) establishes conspiracy as a general crime under international taw.
The jurisprudence of these tribunals applied the notion of conspiracy to
the crime of genocide and that is because that convention specifically
includes it.*°

12. The existence of a general crime of conspiracy in some national laws is
not enough to justify the assumption that such a crime exists in customary
international law because it does not reflect a State’s opino juris that such
domestic crimes are also international crimes.?® Moreover there is no
practice of state's establishing conspiracy as a stand-alone crime in
international Criminal Law.?” Conspiracy as a separate crime exists in the
common law systems, even though its interpretation and extant varies
from state to state where the common law is followed. A survey of
common law states that to have a general conspiracy crime undertaken
reveals that only a few states have such an offense included in their
criminal laws.?® This means that of the 192 states of the world, 148 do not
have the crime of conspiracy in their ¢riminal laws. In addition, no state
that criminalizes conspiracy extends it to an international crime, save for

2 The International Military Tribunal at Nuremberg was established by the Agreement for the Prosecution
and Punishment of Major War Criminals of the Curopean Axis, Aug. 8, 1945; Charter of the Intemational
Military Tribunal, 56 Stat. 1544, 1544, 82 UN.T.S. 279, 284 (“IMT Charter”); Charter of the International
Military Tribunal for the Far East. Apr. 26, 1946, TLA.S. No. 1589, at 11, 4 Bevans 27 (“IMTFE
Charter”). See also, WHITNEY HARRIS, TYRANNY ON TRIAL: THE EVIDENCE AT NUREMBERG {1995).

¥ See Principles of the Nuremberg Tribunal 1950, Report of the ILC (Principles of International Law
Recognized in the Tribunad), July 29, 1950, UN. GAOR, 5" Sess., Supp. (No.12) 11, UN. Doc. A/1316
(1950).

B See supra fn. 17.

® See, e. g, ANTHONY A, ID’AMATO, THE CONCEPT OF CUSTOM IN INTERNATIONAL LAW (1971); Michael
Akehurst, Custom as A Sowrce of International Law, 47 BRIT. Y.B., INT'L L. 1 (1974); OPPENHEIM’S
INTERNATIONAL LAW (Robert Jennings & Arthur Wats eds., 9th ed. 1992).

7 Customary international law requires both opino juris and the consistent practice of states. /d.

* The CIA World Factbook (December 2003), and as complied by nationmaster.com (available at
hiip://www. nationmaster,com/graph-T/eov_lee_sys) lists 250 states and territories. Of these 250 states and
territories, there are 192 independent states. Only 44 of these states that follow the common law have a
general crime of conspiracy, which {for the most part relate to specific crimes. In other words, conspiracy is
treatcd as an inchoate crime. Therefore, there 15 no conspiracy in of itself, but conspiracy 1o commit a
spectfic crime.
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the treaty offenses mentioned above in paragraph nine (9). Moreover, no
wiale ueems that domestic criminal law, as reflecting a customary rule of

international law. Thus, conspiracy cannot be considered a crime under
customary international law.

13.As to the “general principles” of law”®, which could be a source of
international criminal law subject to the principles of legality®, in order for
a general principle to exist it must be found, in accordance with the
tnternational Court of Justice's decision in the Lotus case®, in all criminal
justice systems of the world. According to this affiant, it would be more
appropriate to identify the existence of a general principle in the majority of
the laws of states which are part of the major families of legal systems. *
In case of conspiracy it would be impossible to show that it exists as a
crime other then in the domestic criminal laws of common law systems,
and even in these systems, conspiracy is mostly limited to a specific
crime. The civil law system, as well as the Germanic, {slamic, and the
hybrid law systems do not contain the crime of conspiracy. Consequently,
it cannot be said that the notion of conspiracy as a general or separate
crime exists under “general principles of law."

14. CCE is not contained in any of the 281 conventions on international
criminal law.>® CCE is essentially found in U.S. law.?* This affiant has
found no other similar provision in any of the world criminal taws. It should
be noted that there are some laws that have expanded the notion of
individual criminal responsibility for belonging to a criminal group.® This
concept finds support in international criminal law in the IMT's
establishment of responsibility for belonging to the SS and SA during
WWIL*® But membership alone was not deemed a crime in its own right.

15. The jurisprudence of the International Criminal Tribunai for the Former
Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR} uniformly establishes that CCE is not a separate category of

crimes, but rather a basis for criminal responsibility. The cases that have
established this proposition are:

¥ See M. Cherif Bassiouni, A Functional Approach to “General Principles of International Law, 11
Mich 3 INT'L L. 768-818 (1990)(“Bassiouni, General Principles™).

¥ See BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 13.

3! See The Lotus Case (Fr. V. Turk.), 1927 P.C.LJ. (Ser.A) No.10, at 25.

12 See Bassiouni, General Principles, supra note 29.

! BASSIOUNL, CONVENTIONS, supra note 16; BASSIOUNIL INTRODUCTION, supra note 8, at Ch. 3.

* See 21 U.8.C. 848 (“Continuing Criminal Enterprise”)

3 See, e.g., Ialian Code of Criminal Law, dssociazione per Delinguere, Arts. 416-18, Associuzicne
Sovversiva, Art. 270 and Associazione per Delinguere di Stampo Mafioso, Art, 4164is; the French Criminal
Code Arts. 265-7, Association de Mulfuiteurs.

3 See BASSIOUNI, INTRODUCTION, supru note 8, at 82-4 (discussing the international criminal responsibility
of groups and organizations).
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¢ Prosecutor v. Tadic, Case No. |T-84-1-T, Trial Chamber (!
Judgment (May 7, 1997)% followed by Prosecutor v. Tadic,
Case No. iIT-94-1-A, (Appeals Chamber Judgment) (July 15,
1999)%

e The Prosecutor v. Delacic et al. Trial Judgment {(Nov. 18, 1998)
(“Celebici Trial Judgment”);

= Prosecutor v. Brdjanin & Talic, Decision on Form of Further
Amended indictment and Prosecution Application to Amend
(June 26, 2001);

+ Prosecutor v. Kmojelac, Trial Chamber Decision on Form of
Second Amended Indictment (May 11, 2000), followed by
Prosecutor v. Krnojelac, 1T-97-25-T, Trial Chamber Il Judgment
(Mar. 15, 2002), followed by Prosecutor v. Kmojelac, IT-97-25-
A, Judgment of the Appeals Chamber (September 17, 2003);

e Prosecutor v. Furundzifa, Appeals Chamber Judgment (July 21,
2000);

« Prosecutor v. Blaskic, IT-95-14-T, Trial Chamber Judgment
{March 3, 2000};

» Prosecutor v. Krstic, IT-98-33-T (Trial Chamber Judgment, Aug.
2, 2001) followed by Prosecutor v. Krstic, Judgment on Appeals,
IT-98-33-A (April 19, 2004),

» Prosecutor v. Kordic & Cerkez, 1T-95-14/2-T (Trial Chamber
Judgment, Feb. 26, 2001);

s Prosecutor v. Milutinovic et al., IT-99-37-AR72, Appeals
Chamber Decision on Dragoljub Ojdanic's Motion Challenging
Jurisdiction — Joint Criminal Enterprise, (May 21, 2003),

» Prosecutor v. Vasiljevic, Appeals Chamber Judgment, 1T-98-32-
A (February 25, 2004).

In all of these cases the Tribunal found that the accused had to commit
a specific act which is part of the material element of one of the crimes
within the jurisdiction of the Tribunal. in addition, all of the cases
required proof of intent for the commission of the specific crime in
question, and not only the overall intent of being part of the group, or
sharing the goals and objectives of the group.

The basic case of which the Tribunal's jurisprudence on the issue of
CCE was founded is the Appellate Chamber Judgment in Prosecutor v.
Tadic. In that case, the Appeals Chamber identified the three
categories of cases involving CCE form of responsibility as follows:
First, in cases of co-perpetration, where all participants in the commeon design possess the same
criminal intent fo commit a crime (and one or more of them actually perpetrate the crime, with intent).

Secondly, in the so-called "concentration camp™ cases, where the requisite mens rea comprises
knowledge of the nature of the system of ilidreatment and intent to further the common design of i~

37 Hereinafter “Tadic TC Judgment”,
3% Hereinafter “T'adic Appeals Judgment.”
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treatment, Such intent may be proved either directly or as a maftier of inference from the nalure of the
accused's authority within the camp or organisational hierarchy. With regard to the third category of
casgs, it is appropriate 1o apply the notion of “"common puipose” only where the following
requirements concering meons rea are fulfiled: (i) the intention to take part in a joint criminal
enterprise and to further - individually and jcintly - the criminal purposes of that enterprise; and (i) the
fereseeability of the possible commission by other members of the group of offences that do not
constitute the object of the commen eriminal purpose. Hence, the participanis must have had in mind
the intert, for instance, to ill-treat prisoners of war (even if such a plan arose extemporaneously) and
one or some members of the group must have actually killed them. In order for responsibility for the
deaths to be imputable to the others, however, everyone in the group must have besn able to predict
this result. |t should be noted that more than negligence is required. What is required is a siate of
mind in which a person, although he did net intend to bring about a certain result, was aware that the
actigns of the group were maost likely to lead to that result but nevertheless willingly took that risk. In

other words, the so-called dofus eventualis is required {also called "advertent recklessness” in some
national legal systems).®

The Appellate Chamber then articulated the actus reus (“objective

elements”) of CCE mode of participation:

i. A pluraiity of persons. They need not be organised in a miltary, political or administrative struciure,
as is clearly shown by the Essen Lynching and the Kurt Goebell cases.

ii. The exjsfence of @ common plan, design or purpose which amounis to or involves the commission
of a crime provided for in the Stalute. There is no necessity for this plan, design or purpose to have
been previously arranged or formulated, The common plan or puwipose may materialise
extemporanepusly and be inferred from ihe fact that a plurality of persons acts in unison to put into
effect a joint criminal enterprise.

ili. Participation of the accused in the commeon design involving the perpetration of one of the crimes
provided for in the Statute. This participation need not involve commission of a specific crime under
one of those provisions (for example, murder, extermination, torture, rape, etc.), but may take the

form of assistance in, or coniribution to, the execution of the common plan or purpose.

With regards to the mens rea (“subjective elements”) the Appellate
Chamber held that “the mens rea element differs according to the
category of common design under consideration.”*' ft was held that:

With regard to the first category, what is required is the intent to perpetrate a certain crime (this being
the shured iment on the parl of all co-perpetrators). With regard 1o the second category (which, as
noted above, is really a variant of the first), personal knowledge of the system of ill-treatment is
required {whether proved by express testimony or a matier of reasonable inference from the
accused’s position of authority), as well as the intent to further this common concerted system of ill-
treatment. With regard to the third category, what is required is the infention to participate in and
further the criminal activity or the criminal purpose of a group and to contribute te the joint criminal
entertprise or in any event to the commission of a crime by the group. In addition, responsibility for a
crime other than the one agreed upon in the common plan arises only if, under the circumstances of
ihe cass, (i) i was foreseeable thal such a crime mi‘ght be perpetrated by one or other members of
the group and (i} the accused willingly took thaf risk,

This holding was followed by other Trial Chambers Judgment at the ICTY
and was reaffirmed by the Appeals Chamber in Prosecutor v. Milutinovic

* Tadic Appeals Judgment, at para.220. Review Exhibit é Z -
* Tadie Appeals Judgment, at para.227. 9 5
:; Tadic Appeals Tudgment, at para.228. Page of '

Tadic Appeals Judgmendt, at para.228.
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et al., Appeals Chamber Decision on Dragoljub Ojdanic’s Motion
Challenging Jurisdiction — Joint Criminal Enterprise on May 21, 2003.*®

As a resuit of the above, ICTY jurisprudence provides that:

a. CCE is a basis for individual criminal responsibility, but is not a
crirne in of itself;.

b. An accused must be proven to have committed, in whole or in part,
the material element of the crime charged and have the intent to
commit the crime charged.

¢. The accused cannot be charged with other crimes committed by
other members of the group unless the act that the accused
performed was in furtherance of other crimes committed by other
members of the group and the accused had requisite intent.

d. Conspiracy applies only to the crime of genocide because the
Convention on the Prevention and Punishment of the Crime of
Genocide provides for conspiracy.

The jurisprudence of the Tribunal has also found that an accused can be
charged with the crimes committed by an accomplice in keeping with
prevailing practices of states in connection with vicarious criminal
responsibility pertaining to “adding and abetting.” Lastly the jurisprudence
of the ICTR held that vicarious criminal responsibility arises in connection
with solicitation and incitement.**

16. The notion of vicarious individual criminal responsibility exists in every
legal system in the world, but its interpretation and application varies. In
the estimated two-thirds of the world legal systems vicarious criminal
responsibility exists only when the person having the prerequisite mental
state (as defined by statute) commits an act which is deemed part of the
material element of a particular crime. There is, however, no legal system
that establishes vicarious criminal responsibility only on the basis of intent,
without the commission of some part of the material element of a given
offence. There is, therefore, a range between legal systems as to what is
required to be proven as part of both the mental and material element
required for the different forms of vicarious criminal responsibility. Once

again it should be emphasized that no legal system establishes vicarious

responsibility with the existence of mere intentionality or for being part of a
group, without the commission by the accused of part of the material
element contemplated by the crime carried out by other members of that
group. The jurisprudence of the ICTY and ICTR, though uncertain as to
whether it is in reliance on customary international law or general

* Prosecutor v. Milutinovic et al., IT-99-37-AR72, Appeals Chamber Decision on Dragoljub Ojdanic’s
Motion Challenging Jurisdiction — Joint Criminal Enterprise, (May 21, 2003). But see, Sep. Opinion Hunt,
at para.30 {noting that he is “not satisfied that [the Appeals Chamber] in Tudic...demonstrated a
sufficiently firm basis for the recognition of these cases as a separate category” of CCE).

™ See, e.g, Prosecutor v. Akayesu, ICTR-96-4-T, Trizl Chamber Judgient (Sept.2, 1998).
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principles of international law, requires that the person that is part of the
group sharing the same objectives and referred deemed part of the
material element of the crime charged. 1t is in this respect that the Military
instruction and the Government's position are both confused and
confusing, first because the link conspiracy and CCE (which has no basis
in Infernational criminal law) and second because they extrapolate the
widest notion of vicarious responsibility under U.3. conspiracy law to
international criminal law. without regard to the fact that there is no basis
for such an extrapolation. Admittedly, this may be simply the result of poor
draftsmanship and lack of comprehension of international criminai law and
comparative criminal taw. In this case it would be up to this Commission to
properly interpret and apply the meanings of conspiracy (limited to specific
treaty crimes) and CCE (unrelated to conspiracy, and merely indicative of
a concept of vicarious criminal responsibility which requires the
commission of an act or conduct related to the material element of a given
crime charged against a member of that group).

CONCLUSION

a. Conspiracy and CCE do not exist as separate crimes in
international criminal law.

b. The Military Instruction concerning the crimes of “conspiracy” and
“CCE" are in violation of the Constitution’s ex post facto prohibition
and the Fifth and Fourteenth Amendments to the Constitution, on
the grounds of vagueness and ambiguity.

¢. The Military Instruction concerning the crime of “conspiracy” and
“CCE” violate international law, in particular Article 15 of the
International Covenant on Civil and Political Rights, which the U.S.
ratified.

d. Congpiracy exists with respect to certain international crimes, as
indicated in paragraph nine.

e. The Government's position on CCE, as supported by the
jurisprudence of the ICTY and ICTR, is mistaken.

Qctober 31, 2004
Chicago, lllinois M. Cherif Bassiouni

Review Exhibit ‘ Z

Page IQ Of '3
Page 287 of 346

10



UniTED STATES MILITARY COMMISSION
(GUANTANAMO BAY)
ESTABLISHED PURSUANT TO EXECUTIVE ORDER OF PRESIDENT ON NOVEMBER 13,
2001

UNITED STATES QF AMERICA

V.

AFFIDAVIT OF PROF. M. CHERIF

BASSIOUNI
} Distinguished Research Professor of Law
} and President, International Human Rights
DAVID MATTHEW HICKS } Law Institute, DePaul University College of
} Law
APPENDIX 1

Curriculum Vitae

M. CHERIF BASSIOUNI

» Distinguished Research Professor Law, DePaul University (since 1964),
and President International Human Rights Law Institute (since 1890},
President International Institute of Higher Studies in Criminal Sciences,
Siracusa, ltaly (since 1988), Dean (1976-88); Honorary President,
International Association of Penal Law, (President 1989-2004), Secretary
General, (1974-1989); Non-resident Professor of Criminal Law, The
University of Cairo (since 1996); Guest Scholar, Woodrow Wilson
International Center for Scholars, Washington, D.C. (1972); Visiting
Professor of Law, New York University Law School, (1971); Fulbright-
Hays Professor of International Criminal Law, The University of Freiburg,
Germany (1970). A frequent lecturer at universities in the U.S. and
abroad.

o Author of 27 and editor of 44 books on Infernational Criminal Law,
Comparative Criminal Law, Human Rights, and U.S. Criminal Law; and
author of 217 articles published in law journals and books in the U.S. and
other countries. These publications were in Arabic, English, French,
ftalian and Spanish. Some of them have been cited by the International
Court of Justice, the International Criminal Tribunal for the Former
Yugoslavia (ICTY), The International Criminal Tribunal for Rwanda (ICTR),
the United States Supreme Court, as well as by several United States
Appellate and Federal District Courts, and also by several State Supreme
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Page 288 of 346 .  pagef] ot 2




« United Nations positions: Commission on Human Rights’ Independent
Expert on Human Rights in Afghanistan (2004-present); Chairman of the
Drafting Committee of the 1998 United Nations Diplomatic Conference on
the Establishment of an International Criminat Court; Vice-Chairman of the
General Assembly’'s Preparatory Committee on the Establishment of an
International Criminal Court (1996-88); Vice-Chairman of the General
Assembly’'s Ad Hoc Committee on the Establishment of an International
Criminal Court (1995); Chairman of the United Nations Commission of
Experts Established Pursuant to Security Council 780 (1992) to
investigate Violations of International Humanitarian Law in the Former
Yugoslavia (1993), and the Commission’'s Special Rapporteur on
Gathering and Analysis of the Facts (1992-1993); Commission on Human
Rights’ Independent Expert on The Rights to Restitution, Compensation
and Rehabilitation for Victims of Crave Violations of Human Rights and
Fundamental Freedoms (1998-2000); Consultant to the Sixth and Seventh
UN. Congress on Crime Prevention (1980-85); Consultant to the
Committee on Southern African, Commission on Human Rights (1980-81),
(Prepared a Draft Statute for the Creation of an International Criminal
Court to prosecute apartheid); Co-chairman of the Committee of Experts
which prepared the U.N. Convention on the Prevention and Suppression
of Torture (1978); Co-chair of the Committee of Experts that drafted
proposed UJ.N. Convention on Torture {1977); Honorary Vice-President to
the Fifth Congress on Crime Prevention (1975);

o Consultant to the U.S. Departments of State and Justice on projects
relating to international traffic in drugs (1973) and international controt of
terrorism (1975 and 1978-79); consultant to the Department of State on
the defense of the U.S. hostages in Iran (1979-80).

s Among the distinctions and awards received are: Nomination to the Nobel
Peace Price (1999); Special Award of the Council of Europe (1990);
Defender of Democracy Award, Parliamentarians for Global Action (1998);
The Adlai Stevenson Award of the United Nations Association (1993); the
Saint Vincent DePaul Humanitarian Award (DePaul University 2000).

+ Honorary degrees: Doctor of Law honoris causa (LL.D.), National
University of Ireland, Galway (2001); Doctor of Law honoris causa,
Niagara University (1997); Doctor of Law honoris causa (Docteur d’'Efat en
Droit), University of Pau, France (1986); Doctor of Law honoris causa
(Dottore in Giurisprudenza), University of Torino, italy (1281).

o Medals: Order of Military Valor, Egypt (1956); Order of Merit of the
Republic, italy, (Commendatore) (1976), Order of Merit of the Republic,
ftaly {Grand’Ufficiale) (1977); Order of Scientific Merit (First Class), Egypt

(1984); Grand Cross Order of Merit of the Austrian Republic (Commander) &Zf
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(1990); Crder of Lincoin, lillinois, USA (2001); Legion d’'Honneur (Officier),
France (2003); Grand Cross of the Order of Merit, Federal Republic of
Germany (Commander) (2003).

o Earned law degrees: LL.B. University of Cairo; J.D. Indiana University;
LL.M. John Marshall Law School, §.J.D. George Washington University.
Also studied law at Dijon University, France, and at the University of
Geneva, Switzerland.

» Admitted fo the practice of law in lilinois, Washington, D.C. and before the
United States Supreme Court, the Second, Fifth, Seventh, Ninth and
Eleventh Circuits and the United States Court of Military Appeals. Also
admitted to practice before the Egyptian Supreme Court. Handled many
cases of international dimensions, specializing in extradition and
international cooperation in criminal matters. Coordinated major litigation
involving multiple parties, including states, on matit/ers involving
internationai law.
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AFFIDAVIT

1 am Michael N. Schmitt, Professor of International Law and Director of the Program in
Advanced Security Studies at the George C. Marshall European Center for Security
Studies, a US-German educational institution sponsored jonly by the Department of
Defense and German Ministry of Defense. A retired USAF Judge Advocate who has
served on the faculties of the United States Air Force Academy and the United States
Naval War College, my publications include over 60 articles and edited books, the vast
majonty dealing with international law, in particular the law of armed conflict.
Professional affiliations include the Lieber Society of the American Society of
International Law (Member, Executive Board}, the International Law Association, and
the International Society for Military Law and the Law of War. In 2002, { was elected a
Member of the International Institute of Humanitarian Law, and I currently serve on the
Steering Committee of Harvard’s Intemnational Humanitarian Law Rescarch Initiative and
on the Board of Editors of the Infernational Review of the Red Cross. I have been
involved as an “Intemational Expert” in numearous projects seeking to clarify the faw of
armed conflict. Currently, I am participating in such projects with regard to non-
mternational armed conflict (Institute of Humanitarian Law), aerial warfare (Harvard),
and participation by civilians in hostilities (International Commitiee of the Red Cross).
My academic degrees include an [.IL.M from Yale Law School, a JD from the University
of Texas, an MA in National Security and Strategic Studies from the Naval War College,
and 2n MA and BA from Texas State University.

i have been asked to comment on law of armed contlict (a term synomymous with “law of
war” and “humanitarian law’) issues related to the case of Mr. David Matthews Hicks.

Sources of International Law

1. The accepted sources of international law are set forth in Article 38 of the Statute o
the Intemational Court of Justice:

a. international conventions, whether general or paricular, establishing rules expressly
recopiized by the contesting states;

b. internationat custorn, as evidence of 2 gencersl practice accepted as faw; {and]

c. the genera] principles of law recognized by civilized nations,'

As the law of anned conflict is a sub-category of infernational law, it is derived from
such sources.

2. Conventions formally bind only parties thereto. However, certain provisions of
various law of armed conflict conventions are characterized as also reflecting customary
Jlaw. and are thereby binding even on non-Parties. For instance, the United States views
much of the 1977 Additional Protocol I to the 1949 Geneva Conveations, to which it is

! Satute of the International Court of Justice, art. 38.1{a-¢) {ICJ Statute)].
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not a Party, as accurately restating the custornary international law of armed conflict,
Customary international law of armed conflict emerges from *“the practice of military and
naval forces” dunng anmed conflict. “When such practice attains a degree of regularity
and is accompanied by the general conviction among nations thal behavior in conformity

with the practice is obiigatory, it can be said to have become a rule of customary law
binding on all nations.™

3. War crimes (in international armed contlict) derive from either treaties or customary
law (or bath); they consist of “grave breaches of the Geneva Conventions of 12 August
1949 and “other serious violations of the law and customs applicable in international
arimed conflict, within the established framework of international law.” The application
of the law of armed conflict is further informed by “general principles of law recognized
by civilized nations.™ For instance, Part 3 of the Statute of the International Criminal
Court sets forth such general principles of criminal law as muldlunt crimen sine lege’ and
the accepted grounds for individual criminal responsibility.®

4. Article 38 goes on to note that “judicial decisions and the teachings of the most highly
qualified publicists of the various nations” are “subsidiary means for the determination of
rules of law.”” Thus, in international law, judicial decisions are persuasive, not binding,
authority used in identification and interpretation of law. The wrilten works of publicists
{scholars) are also referred to for the same purposss.

Commencement of an Armed Conflict

5. The law of armed conflict only applies during times of “anmed conflict.” This term
has replaced “war” as the legal termi of art referring to bostilities. Thus, phrases such as
“state of war” are descriptive (factual), not juridical (legal), in nature.

6. There are two categories of armed conflicts, international and non-international
(internat). Since different parts of the law of ammed conflict apply to each, it 1s essential
to distinguish between the two. For wstance, the laws regarding detention of combatants
during an international armed conflict contained in the Third Geneva Convention do not
apply durng a non-intemational armed conflict. On the contrary, human rights law
govemns detention much more prominently during such conflicts. In any event, as

? United States Navy, The Commander's Handbeok on the Law af Naval Operations (NWP 1-[4M/MCWP
3.2 COMDTPUR P5800.1), Ocrober 1995, para. 5.41. The Handbook is the “1aw of war manual™ for the
United Stztes Navy, Marine Corps, and Coast Guard.

¥ Sratute of the International Criminal Court, ait. 3.2(a-b).

* Statute of the International Court of Justice, art. 38(c). Such principles must be accepted by the
community of nations. Thus, a priaciple of eriminal culpahility such as conspiracy would not e a general
E}rinciple of law because it is not used in eivil law countries (sce discussion below).

Ng crime without a law authornzing it In other words, an individual may not be held criminally except
for ¢rimes over wiuch the court has jurisdiction.

 Sratute of the Internatiopal Criminal Court, art. 25,
T ICT Statute, art. 38.1(d)

2
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explained below, no armed conflict of either sort began iy Afghanistan until October 7,
2001. Morcover, none of the specific offenses charged against Mr. Hicks appears, as
such, i etther the law of intemational armed conflict or the law of non-international
armed conflict.

A. Interpationa! Armed Conflict

7. Intemational armed conflict requires a conflict between States (non-State actors can be
mvolved, but there must be at least one State on either side). The widely accepted
defimition of war (which today is called an “international armed conflict™ in Internattonal
law} is that proposed in the classic treatise, Oppenheim 's International Law: “War is a
contention derween wo or mare States through their ammed forces, for the purpose of
overpowering each other anid imposing such conditions of peace as the victor ;:almses.”S
In the context of the “global war on terror,” the most significant of the constituent
elements comprising this definition of international armed conflict is that requiring
conflict between two or more sovereign States. This requirement is well established in
mainstreant intemational law.’

8. The requirement that States be on either side of the battlefield is included in each of
the five core instruments setting forth the law of mterational armed conflict — the four
1949 Geneva Conventions and the [977 Protocol Additional I to those instruments.
Article 2 common to each of the Geneva Conventions provides that they apply, aside
from several provisions that specifically pertain in peacetime, “to all cases of declared
war or of any other armed conflict which may arise between nwo or more of the High
Contracting Parties, even if the state of war is not recognized by one of them.™ The 1977
Protocol Additional I, which like the Conventions pertains to international armed
conflict, adopts the same “armed conflict” standard.'?

9. The Official Commentaries to these instruments, although not an express source of
law themsclves, further confirm the prerequisite of State participation in hostilitics betore
they can be characterized as an international armed conflict. Those on the Geneva
Conventions define armued conflict as “[ajny ditference ansing between tvo States and
lzading to the intervention of armed forces. .. even if one of the Parties denies the
existence of a state of war.”'" Similarly, the Commentary to Additional Protacol |

* OPPENHEM, I INTERNATIONAL Law 202 (Hersch Lauterpacht ed., 7th ed. 1932).

* Indeed, as Professor Yoram Dipstein hes authontatively commented, “fo}f the four ingredients in
Oppenhelm’s definition of war, only the first can be accepted with no demur.” YORAM DINSTEIN, WAR
AGGRESSION AND SELF-DEFENSE 5 (3d ed. 2001).

% Article 1.

"EINTERNATIONAL COMMITTEE OF THE RED CROSS, COMMENTARY ON THE GENEVA CONVENTION FOR THE
AMELIORATION OF THE CONDITION OF THE WOUNDED AND SICK IN THE ARMED FORCES v THE F1ELD 32-33
{(Yean Pictet ed. 1952} [hereinafter GC T Conmmentary].

3
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specifies that “humanitarian law... covers any dispute between fwo States involving the
use of their armed forces.”"?

10. Case law is supportive. For instance, the International Criminal Tribunal for the
Former Yugesiavia held in the Tadic case that an intermational armed conflict “exists
whenever there is a resott to armed force between States.” The Appeals Chamber
subsequently confirmed this position in its judgment: “It is indisputable that an armed
conflict is international if it takes place between two or more States.”™™ Finally, there is
broad consensus among intermational law scholars that State involvement on both sides of
a conflict is a sine gua non of international armed conflict This requirement certainly
reflects customary intemational law.

1. Applying this law to the circumstances of this case, an intemational armed conflict
only began on Qctober 7, 2601, the date Coalition forces commenced military operations
against Afghanistan. Those operations were legal as an exercise of the right of seif-
defense (see discussion below), a right that had existed before October 7" (and in my
view well before that date given al Qaeda attacks against US targets stretching baclk
nearly a decade). But it was only on October 7™ that the law of armed conflict became

operative because it was only then that the armed forces of one State engaged those of
another.

12. In my opinion, the intemational armed conflict in Afghanisian became a non-
international aried conflict {see below) no later than June 2002, when the Transitional
Authority under President Harmid Karzai was created following conclusion of the
Finergency Lova firga. The Security Council, including the United States, formalty
recognized the legitimacy of this government in Resolution 1419 of 26 June 2002."°
Since there are no longer States on either side of the conflict, the continued hostilities n
Afghanistan can no fonger be characterized as an international armed conflict.

13. Sometimes, the concept of international armed conflict 1s confused with that of self-
defense, an inherent right of States in international law, recognized in Article 51 of the

—_— . —————

' INTERNATIONAL COMMITTEE OF THE RED CROSS, COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8
Jung 1977 10 THE GENEVA CONVENTIONS OF 12 AUGUST 1949 (Yves Sandor, Christophe Swinarchi &
Bruno Zimmerman eds. 1937}, at para. 62.

Y1CTY, Appeals Chamiber, (decision an the defence motions far interlocutory appeal on jurisdiction),
Tadic, IT-94-1-AR72, para. 70.

YICTY, Appeals Chamber, Judgmenst, Tadic, IT-94-1-A, para, 84,

I* Arguably, the conflict became non-international during the period of the Afelan Intenm Authority
becanse the conflict had become invernalized, with Coalition forces serving to assist the [nterim Authority,
See, g, UNSC Res. 1386 (December 2001) (regarding ISAF operations i1 Afghanistan and recognizing
that “the responsibility for providing security and law and order throughout the country resides with the
Afghans themselves™). See also UNSC Res. 1413 (May 2002) which also confirmed that the Afghan

people bore responsibility for security in the country. Bt in any event, by Fune 2002, the contlict in rag
had beconw internal.

4
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United Nations Charter.'® It is essential that the difference between the two be
understood clearly. In the aftermath of the Septetnber 11 terrorist attacks, there isne
question that the right of self-defense extends to armed attacks committed by non-State
actors, such as temvorists.'” That this is an accepted interprotation of Article 51 is
evidenced by the many offers of collective defense {assistance to the United Statesin
defending itself from terrorists) from individual States and from security organizations
such as NATO, as well as a string of UN Security Council resolutions either directly
citing the nght of self-defense with regards to the attacks, or reaffirming earlicr
resolutions that did so.™*

14. But one must be careful not to read 100 much into those acts and documents. They
are relevant to the existence of the right to self-defense, not an imternational armed
conflict. Similarly, the Authonzation to use Military Force passed by Congress a week
after the attacks was entirely consistent with the exercise by the United States of its right
to self-defense; it has however, it does not establish the existence of an international
armed conflict such that the law of anmed conflict began to apply.'” Suggestions to the
contrary confuse these two very distinct legal concepts.

15. Of coutse, at times the concepts of self delense and intemational armed conflict are
related. For instance, an armed attack by State A on State B clearly triggers the right to
self-defense and, because two States are involved, the law of international armed conflict.
Yet af 2 non-State actor mounts the attack, the law of armed conflict is no# activated, even
though the right to self-defense using military force matures. In such cases, other aspects
of domestic and international law become operative (most notably, human nghts law and
the domestic crimmal law of the victin State).

16. Finally, it has been suggested that certain staiements by US govemnment officials and
other Coalition leaders constiiute a “declaration of war” on al Qaeda. In some cases, a

" “Nothing in the present Charter shail impair the inherent right of individual ar coltective seif-defence if
an armed ateack occurs against 3 Member of the Unitad Nations, uatil the Security Councit has taken
nitasures necessary to maintain international peace and security. Measures taken by Members in the
exercise of this right of self-defence sheli be immediately reported to the Security Council and shall not in
any way affect the authority and responsibility of the Security Council under the present Charter to take at
any time such action as it deems necessary in order to mainiain or restore internstional peace and secority.”
UN Charter, art. 51,

7 Michael N. Schmitt, Belbum Americanum Revisited: (1.5, Security Swrategy and the Jus ad Bethon, 176
MILITARY LAW REVIEW 364-421 (2(03), 16th Annual Waldemar A, Solf Leeture, ULS, Army Judge
Advocate General's School,

¥ Most significantly, Resolution 1168 was issued the very day afier the attacks. In preambular
language. it specifically reaffirmed the “inherent right of self~defense as recognized by the
Charter of the United Nations.” Two weeks later, the Council did so again in Reselution 1373,
Both resolutions came at a time when no ong was pointing to the possibility that the attacks might
have been the work of a State. Both were reaffirmed in multiple subsequent resolutions,
including resolutions adopted after the Coalition operations began on October 77,

# Authorization to Use Military Force, 1135 Stat. 224,

3
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“declaration of war” may indeed create a state of international ammed conflict. None of
the prenouncements made by President Bush or other Coalition leaders would qualify as
such. This is because it is meaningless as a matter of law to “‘declare war"” (technically
international armed conflict) on an entity that cannot be the other Party in an international
armed conflict. Hostilities with a non-State actor, absent related hostilities with a State,
cannot trigger international armed conflict.

B. Non-internationzl Avmed Conflict

17. Non-international armed conflict is a legal term of art referying to anned conflicts
that are internal in nature. The faws of non-international armed conflict (a component of
the “law of armed conflict™) are set forth in the Common Article 3 to the 1949 Geneva
Conventions, the 1977 Protozel Additional I to the Geneva Conventions (the United
States is not a Party to this treaty), and customary intermnational law (the content of
customary law in a non-intemational armed conflict is a matter of some controversy),
Even if a non-international armed conflict continues in Afghanistan, it is only this
component of international law, not the law of infernational armed conflict that applies.
Because the two types of conflict implicate different bodies of Jaw, it is essential to
distinguish between them. As noted above, none of the offenses charged against Mr.
Hicks, as such, are war crimes under the law of non-international armed contlict. Indeed,
the taw of non-international anmed conflict is much less developed than the law of
international anned confliet. For this reason, prosecution [or acts conymitted during a
non-international armed conflict generally oecurs in domestic courts applying domestic
laswv,

18. Atleast as important, prior to October 7, 2001, there was not & non-mtermational
anmed conflict involving the United States in Afghamistan, just as there was 1o
international armed conflict. Suggestion that the attacks of September 1 1™ began a non-
international armed conflict between the United States and the al Qaeda terrorist
organization (and that the law of non-international armed conflict was thereby activated)
arz simply wrong. The vast majority of legal scholars are in accord on this issue.
Comumon Article 3 to the Geneva Counventions, considered the lowest threshold for non-
international armed conflict (Protocol Additional IT add criteria}, refers to “cases of nou-
inernational armed conflict occurring in the territory of one of the High Contracting
Parties.” The Official Commentary makes clear that non-international anmed conflict
involves an intra-State conflict by suggesting the following criterion when ascertaining
whether 2 conflict is non-intemational: “That the party in revolt against the de jure
govermment possesses an organized military force, an authonity responsible for its acts,
acting within a determinate territory and having means of respecting and ensuring respect
for the Convention.™”

* GC 1 Conmentary at 49,
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19. Case law supports this interpretation. For instance, the International Criminal
Tribunal for Rwanda, a Tribunal dealing exclusively with such conflicts, in the case of
Akayesu and cning with approval the decision of the Appeals Chamber in the ICTY case
of Tadic, stated that “an armed conflict exists whenever there is [...] protracted violence
between governmental authorities and orgamized armed groups or between such groups
within a State.™ In Ruzaganda, the same tnbunal noted that “[Clonflicts refared to in
Common Article 3 are armed conflicts with armed forces on either side cugaged in
hostilities: conflicts, in short, which are in many respects similar to an international
conflict, but takes place within the confines of a single country.”* And in Musema, it
stated that “The expression ‘armied conflicts” introduces a material criterion: the
existence of open hostilities between armed forces which are organized 10 & greater or
lesser degree. Within these limits, non-international armed conflicts are situations in
which hostilities break out between armied forces or organized anmed groups within the
territory of a single State,” The International Criminal Court Statute, in a provision to
which the United States does not object, takes the same approach.”*

20. Tt is clear that a transnational terrorist organization operaling {rom scores af
countries, with a membership of many nationalities, loosely organized, having
lawlessness as it purpose, and attacking States, organizations, and individuals scattered
across the globe is not the type of armed group meant in the taw of non-international
armed conflict.

21. In sum, terms such as *“the war on tarror” are effective and usefid thetorical devices
to mobilize the American pecple and the nation’s resources, and to sirengthen our resolve
in the face of trapsnational terrorism. But the term “war™ is being used in a lay, not legal,
sense, in the same manner as “War on Poverty,” “War on Drugs,” and so forth. Waris an
issue of fact and law, not pronouncements. No armed conflict began until October 7,
2001, and the international armed conflict between the United States and Afghanistan had
ended by June 2002, Al Qaeda attacks proceeding October 7, 2001, and any post-

! See ICTR, Akayesu, { Trial Clamber), September 2, 1998, paras. 619-621, 625.

= ICTR, Rutaganda, {Trial Chamber), December 6, 1999, para. 170.

SICTR, Ausema (Trial Chamber), Jamuary 27, 2000, paras. 247-248.

* Suate of the Internatonal Criminal Court, art. 8.2(f),

* Michael N, Schmitt. Bellum Americanum Revisited: .S, Security Srategy and the Jus ad Bellum. 176
MILITARY Law REVIEW 364.421 (2003, 16th Annwal Waldemar A, Solf Lecture, U.5. Army Judge
Advocare General's School,

* Mast significantly, Resolution 1368 was {ssued the very day after the attacks. In preambular
language, it specifically reaffirmad the "inherent nght of self-defense as recognized by the
Charter of the United Nations.” Two weeks later, the Council did so again in Resolution 1373.67
Both resolutions came at a time when no one was pointing to the possibility that the attacks might
have been the work of a State. Both were reaffinrmed in multiple subsequent resolutions,
including resolutions adopted afier the Coalition operations began on October 7™,

7

* Authorization to Use Military Foree, 115 Stat. 224,

]
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October 7 actions without a clear direct link to the armed conflict in Afghanistan,
constituted neither an international, nor non-international, armed confict.

The Charges

A. Conspiracy

22. Charge | against the accused is the inchoate offense of conspiracy. In international
criminal law, however, conspiracy is neither an inchoate offense, nor the basis for
individual criminal responstbility for a separate war crime. There are but two exceptions:
crimgs against peace (aggression) and genocide, neither of which consiitutes a war crime
per se. The limited acceptance of conspiracy derives from the fact that most civil law
countries (e.g., continental European in contrast to common law jurisdictions such as the
United States and Umted Kingdomy) do not recognize the offense in their domestic
crimmal faw sy stems ¥ Instead, they focus on caomplicity, or pamclpanon in an actual
crime or attempt.”® Thus, any attempt to support the existence of a crime of conspiracy
through reference to common law cases is misleading. On the contrary, the very fact that
the offence is recognized in common law jurisdictions, but not n civil law systems,
supports its non-inclusion in international criminal law, Note that 1 am describing the [aw
of armed conflict as it exists in contemporary practice; to the extent such an oftence
existed histonically, it has long since faded away.

23, Application of conspiracy to international crimes occurred most prominently in the
war crimes tiials following the Szcond World War. Inclusion of the notion of conspiracy
m the Charters of the various ‘Tibunals resulted from US influence during the drafting
processes.”” Article 6 of the Nursmberg Charter (1945) set forth the three crimes w 1[11:;1
the jurisdiction of the [nternat'onal Military Tribunal (IMT): crimes against peace, crimes
against humanity, and war crimes.”’ The term “conspiracy” appeared only in the
definition of the first: **...planning, preparation, initiation or waging of a war of
aggression or a war m violation of international treaties, agreements, or assurances, o
participation tn a common plan or conspiracy for the accomplishment of the foregoing.”
Although a non-specific reference to conspiracy was also contained in the article

{ "orrspiracy to commit any of the foregoing crimes™), the Tribunal limited application to
crimes against peace. Of the 22 defendants, each was charged with conspiracy to commit
crimes of peace; eight were convicted of the offence.”

# ANTONIO CASSESE, INTERNATIONAL CRIMINAL Law 191 (2003).
M WHLIAM A. SILABAS, AN INTRODUCTION TQ THE INTERNATIONAL CRIMINAL COURT 103 (27 ed. 2004).
* CHERIF BASSIOUNL, INTRODUCTION TO INTERNATIONAL CrIMINAL Law § {2003).

M The principles set out in the Nuremrberg Charter were confirmed as principles of intemational law by the
U.N. General Assembly on December 11, 1948, Resolution Affirming the Prnciples of International Law
Recognised by the Charter of the Nursmberg Tribunal, G AL Res. 93(1), UN. Doc. A/236 {19440).

* Naue were convicted on the conspiracy charge alone.,
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24, Although the IMT captured the greater attention, most of the war crimes trials held

after the war were conducted by the individual allies pursuant to Allied Control Council
Law No. 10 {(1945). That instrument, in Article I {d), only mentioned conspiracy per se
with regard to crimcs against peace.

25. By contrast, the Charter of the International Military Tribunal for the Far East
(1946), in Article 5, followed the Nuremberg precedent in citing conspiracy vis-i-vis
crimes against peace (Article 5a), but also included conspiracy 1 the defiuttion of crimes

against t;umanity {Article 3¢). Tt contained no offense of conspiring to commit war
' 3
crimes.

26. Despite the explicit references to conspiracy in the three aforementioned insttuments,
and resuiting convictions, subsequent intemational criminal law conveniions have not
meluded conspiracy to comumit such crimes.” A sole exception in the context of armed
conflict is conspiracy to commit genocide. The 1948 Convention on the Prevention and
Punishment of the Crime of Genocide, Article I (b), renders “conspiracy to commit
genacide” punishable. Other mternational instruments addressing eriminal conduct
during armed conflict incorporate the notion of conspiracy only with regard to genocide.
The Statutes of the International Tnbunal for the Former Yugoslavia (1993) {Article 4.3)
and the International Tribunal for Rwanda (1994) (Article 2.3), for instance, both
criminalize conspiracy to commit genocide as an inchoate offense, using precisely the
same verbiage as the Genocide Convention. Indeed, the ICTR has issued numerous
judgments dealing with the offense.”® It should be noted that the Statute of the
Irrernational Criminal Court (1998) does not {ollow the lead of its ad hoc counterparts, as
it makes no reference to conspiracy at all. On the contrary, initial efforts to address
conspiracy in the Statute were rejected on the basis that it does not represent a generally
accepted principle of law. Thas, it is clear that modem international criminal law
practice restricts the offense of conspiracy to cases of genocide, the most egregious
international crime.

27. T would further note that of the underlying crimes that Mr. Hicks is alleged to have
censpited to commit, only attacking civilians and civilian objects are war crimes per s¢.
Murder by an unprivileged belligerent (see below), destruction of property by an

¥ Of the 25 delendants convicted by the IMTFE, 23 were found guiity of conspiracy to wage a war of
apgression. Again, this offense is a “crime against peace,” not a war crime, and does not bear on tis case.
** On the canirary, disagreement over the scope of even the underfying crime of aggrassion has precluded
its inclusion in relevant instruments, with the exception of the Statute of the International Criminal Court,
Art. 5.1(d). However, jurisdiction will only exist once the crime has been defined for the purposes of the
Statute, something that is highly uslileely i the foreseeable future. fdf., art. 5.2,

¥ See, .z, ICTR, Afuseme, {Trial Chawhber), January 27, 20600, Nrekirutimana and Niakirutimana. (Trial
Chamber), February 21, 2003; Niydtegeka, (Trial Chamber), May 16, 2003, Nahimana, Barayagwiza and
Ngeze, (Toial Chamber), December 3. 2003; Nahimana, Barayagwiza and Ngeze, (Trial Chamber),
December 3, 2003,
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unpﬁV‘ili{%ed belhigerent, and tervorism are nof war crimes «s such under the law of armed
conflict.

28. Since terrorism forms such an integral part of the case against Mr. Hicks, it is’
mmportant to emphasize that an offense of terrorism, as it is generally understood in
common parlance (characterized as having some political purpose or aspect), does not
appear in the law of armed conflict. Rather, in the law of armed conflict, the term “terror”
refers only to acts that have the specific intent to intimidate the population in the context
of an angoing armed conflict. Most significantly, Article 33 of the Fourth Geneva
Convention provides that “[c]ollective penalties and likewise afl measures of intimidation
or of terrorism are prohibited.” The Official Commentary indicates that this article refers
to “resorting to intimidatory measures to terrorize the population™ in the hope of
preventing hostile acts by them.”® Since the Fourth Geneva Convention applies only to
situations of occupation, the intent is to preclude acts by the occupying foree intended to
cow the civilian population into submission. It, in no way, is meant to address acts of
political terrorism such as those committed by al Qaeda.

29. The prohibition also appears in both Additional Protocels to the Geneva
Conventions. Article 51(2) of Protocol I provides that “[alcts or threats of violence the
primary purpose of which is to spread terror among the civilian population are
prohibited.” In the context of non-international armued conflict, Articles 4 and 13 set forth
essentially the same prohibitions. The United States is a Party to neither of these treaties.
But this pomt aside, the intent is, again, to encompass acts specifically intended to
intimidate the population during an ongotng armled conflict, not acts intended to alier
government positions or gtherwise reflective of a “political” purpose.

30. Case law, albeit limited, is i accord with this position. Most significant in thisg
regard is the judgment of the International Criminal Tribunal for the Former Yugoslavia
in the Galic case, which has been wrongly eited as support for the existence of a war
crime of terrorism in the law of armed conflict.” On the contrary, the Tribunal
specifically declined to consider “political” terrorism, that is, the type of terTorisin
etigaged in by al Qaeda.

** The labeled “crimes” potentially could encorpass conduct that is in fact criminzl. For instance,
witentional destruction of civilian property s a war crime 1811 dogs not have a valid miloary objective. bt
whether the act was done by a lawlu! or unlawsul combatant would be irrelevant,

3 Military Commission Order No. 2. para. 6B(2).

** INTERNATIONAL COMMITTEE OF THE RED CROSS, COMMENTARY ON THE GENEVA CONVENTION FOR THE
RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF WaR 226 (fean Pictet ed. 1958).
¥ICTY, Galic, Judgment, Case No. [T-98-29-T (Dec, 5, 2003).

9 The charee against General Galic was “unlawfully inflicting terror upon civilians™ by conunanding
troops that indiscriminately shelled and sniped the civilian population of Sarejevo. [n its judgment, the
Tribunal expressly refused to consider what is commonly understeod as terrorisim {in, e.g., the September
11" sense). In a footnote, it specifically stated that: As stated in an earlier [sic], the Majority lias not
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31. To summarize, there 15 no offense of “terrorisnt™ in the law of armed conflict with
regard to acts with a political purpose. Although such acts may in fact frighten the
civihan population, political terrerism as such (e.g., the 1998 attacks against the two US
embassics in East Airica, the 2000 attack on the USS Cole, the attacks of Septernber 1 1M
1s absent from the law of ammed conflict,

32. Inany event, regardless of the status of the underlying offenses that Mr. Hicks is

alleged to have conspired to commit, there can be no doubt that conspiracy itself is not a
crifne under the law of armed conflict.

B. Attempted Murder by an Unprivileged Belligerent

33. The offense of murder by an unprivileged belligerent alleged in Charge 2 is likewise
absent from the law of armec conflict, although the underlying conduct thereto could
constituie an offense if the victim was either a civilian who had not lost his or her
immunity from attack (through direct participation in hostilities)" or a combatant
protected under the law of amied conflict, such as those who have surrendered or are
otherwise hors de combat. However, in such cases, the status of the individuat
commuitting the act (assuming a nexus to the armed conflict) would be irelevant; both
military and civilian personnel can comput war crimes. Rather, it is the status of the
vietim as protected by the law of armed conflict that matiers,

34. The speeific conduct alleged is that Mr. Hicks attempted to murder combatants, 1.,
“American, British, Canadian, Australian, Afghan, and other Coalition forces.,” Under
the law of armed conflict, combatants enjoy no general protection from attack.™ Rather,
they are only protected from zttack when they are hors de combat because they have
surrendered,*’ are sick or wounded and not carrying on the fight,* arc shipwrecked,*” or

considered it necessary to enter into discussion of “paolitical” terrorist violence and of atternpes to regulate it
throvgh intermational conventions,™ 18 at fn. 222,

“rd at 222

* See Additienal Protocal I, art. 51, which is accepted as customary law by the United States [herginafier
413

= No treaty (including the Statstes governing internatione] courts such as the International Criminal Court,
Internationai Criminal Tribunal for the Former Yugoslavia, and International Criminal Tribunal for
Rwanda) suggests that targeting a combatant is unlawful absent the special circumstances set forth,

** Reguiations Annexed to the 1907 Hague Conventios 1V Respecting the laws and Customs of War on
Land, art. 23 [HIVR]: PL art. 41.

** (Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Anned Forees in
the Field, Aug, 12, 1949, art, 12 {GCTL Geneva Convention for the Amelioration of the Condition of the

Wounded, Siek and Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949 [GCH]Y, art. 12; Pl
arts. 10, 42,

11
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have parachuted from a disabled aircraft™ They are also tmmune from attack when
serving as parlementaives conducting negotiations with the enemy,* or as medical or
religious persommel.>® 1t sheuld be noted that certain types of attacks on 2 combatant are
wrangful not because of the victim's status, but rather because an unlawful method or
means of warfare was employed. For wstance, a general prohibition on using methods or
means of warfare resulting in unnecessary suffering or superfluous injury exists,” as do
restrictions on specific weapons (such as poison or blinding lasers™?) and perfidious
attacks.™ If Mr. Hicks engaged in such activities, and they resulted in the death of a
member of the Coalition forces, he would be guilty of 2 war crime. However, Charge 11
fails to allege any circumstances that, under the law of anmed conflict, would render
attack on combatants wrongful.

35. This being so, perhaps the reference to “unprivileged belligerent™ in Charge 2 (it does
not appear as such on its face) was meant to suggest that merely participating in an armed
conflict without enjoying combatant status is a violation of the law of armed conflict. If
s0, such a position is incorrect as a matter of law,

36. There is but one law of armed conflict consequences of direct participation in an
armed conflict. Civilians who “take a direct part in hostilities™ lose the protection from
attack they would otherwise enjoy pursuant to the law of armed conflict.™ Thus, it is not
a violation of the law of armed conflict for cornbatants to use force against civilians for
sitch time as those civilians engage-in hostile action.

37. However, because the unprivileged belligerent does not have combatant status (he
remains a civilian), he or she does not enjoy the law of ammed conflict immunity from
prosecution for murder that a combatant has when killing either 2n enemy combatant or a
civilian directly participating in the hostilities. This immunity from prosecution (together
with prisoner of war entitlement) is the seminal benefit of lawful combatancy.

38. Absent such nmmunity, the unprivileged belligerent who kills a combatant is subject
to prosecution for murder pursuant to the domestic law of States with subject matier
jurisdiction over the affense and personal jurisdiction over the accused. There being no
such crime under the law of armed contlict, domestic law offers the sole basis for

T GC I, an . 12, PLart. 10,

P, an, 42,

¥ HIVR, ant. 32.

™ GCL, art. 24, 25; PL art. 15, Note that by Protocol Additioanal I, art, 43, these individuals are not
cornbatants,

' gt Petershurg Declarztion Renounsing the Use, in Time of War, of Explosive Projectiles under 400
Grammes Weidght, 1868; HIVR et 23; PI, art, 33,

32 Conventian an Prohibitions or Resirictions on the Use of Certain Conventional Weapons Which May be
Decmed o Be Excessively Injurious or to Have Indiscriminate Effects, 1980,

= HIVR, art. 23; PL art, 37.

HPLan 313
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prosecution. Although the distinction between the war crimumal and the wnprivileged
belligerent (who may also be a war criminal if he violates the Iaw of armed conflict) has
at timjes proven QODfUSng,SS such a distinction s well-gstablished in the law of anmed
conflict.™ Indeed, the United States Army’s Operational Law Handbook, a key source of
guidance on law during military operations, specifically notes:
{ulnpriveleged belligerents niay include spies, saboteurs, or civilians wha are participating directly
in hestifities or who otherwise ecogzge in uwnauthorized attacks or other combatant acts.
Unprivileged belligerents are not entitled to prisoner of war status, and may prosecuted under the
domestic law of the captor.”

39. Sunply put, it is not a violation of the law of armed conflict to kill a combatani, even
wien the individual doing so lacks the combatant privilege to use force. Neither is mere
unprivileged belligerency a war crime.

C. Alding the Enemy

40. Finally, there s no prohibition in the law of armed conflict on aiding the enemy. In
the law of armed conflict, aiding the enemy is nothing more than a form of direet
participation in hostilities. Indewed, some forms of “aiding the enemy” would not even
rise to the level of direct participation by virtue of not being “direct enough’™ (insufficient
nexus to the conduct of hostiliies). Rather, acls amounting to aiding the enemy are
trcated in precisely the same manner as direct participation by a civilian in hostilities, 1.e.,
the underlying conduct may only be considered by a judicial body to the extent personal
and subject-matter yurisdiction lawfully exist in domestic law —unless that conduct
amounts separately to a war criime.

41. That this is the appropriate treatment for direct participants is illustrated by the case
of spies, who undoubtedly “aid the enemy™ and, in many case, are directly participating
in hostilities (and who the Operational Law Handbook groups with civilian who directly
participate). Typical is the decision of the Dutch Special Court of Cassation in the 1949
Flesche case, “espionage. ..is a recognized means of warfare and therefore is neither an
intermattonal delinquency on the part of the State employing the spy nor a war crime

® See. e.g., Ex parte Quirig, 317 US at 32, The Qurin decision has been eriticized for its deviation from
law of armed conflict principles by several top scholars and pracitiapers in the field. For instance, W,
Hays Parks, the Law of War Chair, Office of the General Counsel, Department of Defense, has noted that
“Ouirin is lacking with respect to some of its law of wsr scholarship.” Special Forces ' Wear of Non-
Standard Uniforms, ¢ CHL 3 INTTL L. 493 (2003), at f. 31

v gram DINSTEN, THE CONDUCT OF MOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFILIC
234 (2004); Richard. R. Baxter, So-called *Unprivileged Belligerency: Spies, Guerrillas and Sabotewss,
1932 Brrr. Y.B. INv"e L, 323, reprinsed i MIL. L. ReV, (Bicentennial Issue 487 (1973). See also, Derek
Jinks, The Declining Siatus of POW Stanes, 43 Harv, INT'LLJ. 367, 436-439, who takes an ¢ven more
permissive view of the issua.

LS ARMY. JUDGE ADVOCATE GENERAL'S LeGal CENTER AND SCHIKH , OPERATIONAL Law
HanpBoOK (2004). atp. 23,
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proper on the part of the individual concerned.”® Commentators are in accord,” as are
the military manuals such as those of the U.S, Army™ and UK. Forces.”

42. In summary, nong of the offenses as charged constitutes a war crime under the law of

armed conflict. /

Michael N, Schimiut
1 Navemher 2004

WITH THE UNITED STATES ARMY IN‘GARMISCH“PARTE??KIRCHEN, GERMANY:

T, BARRY J. STEPHENS, the undersigned official, do hereby certify that the
foregoing affidavic was subscribed and sworn before me this Ist day of
Hovembey, 2004, by YTCHAEL W. SCHMITT, whose home address iz Garmisch-
Partenkirchen, Germany, and who is known to me to he an individesl
accompanying, serving with, or emploved by the Armed Forces serving outr-
side the United States. T do further certify that I am, at the date of this
certificate, a commisgioned offficer in che United States Army in the rank
or grade stated below, that by statute no sgal is required on this certif-
icate, and same is executed by me in that capaciry.

v Judge Advocate General's
Coxrps
Legal Advisor, George I. Marshall Center

Authovigy: Title 10, United States Code, sections 936 and 104ka, and

Army Regulation 27-55.

* Flesche (Holland, Special Court of Cassation, [949) [1949] AD 266, 272 (sce Dinstein, Conduct, at 21T).
* Dinstein, Conduct of Hostlites, at 210, 213; Baxter, generally,

“ Department of the Anmy Field Manual 27-10, The Law of Land Warfare, July 1936, para. 77 (“Resort to
{espionage] mivoives no offense against international law"y.

" LK. Minisury of Defence, The Macual of the Law of Armed Conflict {2004), para. 4.9.7 ("Spies are
usualy tried by civilian cousts under the domestic legislagion of the territory in which taey are captured”).
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-Nazi Saboteur Commission, vol. 1 Page 1 of 3

With respect to Charge 4 and the specifications thereunder, we also move to strike.
In the first place, that charge is conspiracy to commit the other acts--what I meant to
say is that that charges conspiracy to commit the other acts.

Our position on that is twofold: that there is no law of war which embraces
conspiracy as such, and therefore the charge does not lie. In the second place, we
say that if it does lie, it is subject to the same defects for the conspiracy as arise in

the case of the first charges, which specify different offenses. In other words, if they
have not sufficiently

51
charged the offenses in Charges 1, 2, or 3, of course the conspiracy to commit it
could not be an offense properly charged.

There is no article of war covering conspiracy. I think that statement is
correct.

The President. Will you recapitulate now your motions?

Colonel Royall. We move to strike each of the charges and each of the
specifications and make a separate and specific motion as to each charge and as to
each specification under each charge, on the grounds stated in the course of my
presentation.

Colonel Dowell. May I add the ground of insufficiency, on the ground that the
specifications, with the exception of that under Charge 3, do not specifically state the
offense in such a way that would enable the accused to know the acts which are
supposed to constitute the offense and against which he is required to defend.

Colonel Royall. That is an additional ground.

The President. We have about five minutes.

The Attorney General. I can confine my argument to that time, if you will bear
with me.

May it please the Commission: The argument is based, it seems to me, on an
entire misconception of the Law of War. We are not confined to the Articles of War.
We are charging offenses against the law of war, which is common law. That offense
applies to the conspiracy.

As you gentlemen know, it is not necessary to find a statutory defined offense

before a commission either in the Articles of War or elsewhere. 1 give as a famous
example of

52
the type of offenise that we are charging the case of Major Andre, which was not an
espionage case, though espionage was involved, but it was passing through the
enemy lines with the purpose and intent of bribing an officer of the United States
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. Nazi Saboteur Commission, vol. 1 Page 2 of 3

1

Moreover, as [ have said before, whether or not the acts which will be proved
constitute a civil offense has nothing to do with the situation, because the military
offense triable by your Commission is totally different from a civil offense defined in a
statute. Whether or not the same proof is necessary is irrelevant. ‘

To show the difference itself, you simply have to refer to the penalties involved
in the two offenses. The penalty for the military offense is entirely different from the
penalty of the statutory civil offense.

In connection with the specifications themselves, chiefly for the purpose of
clarity, I draw your atterition to the fact that the two specifications of Charge 1 allege
separate offenses in substance, in that in Charge 1 the specification is that these
defendants, and I quote, “went behind such lines and defenses in civilian dress,”
whereas in Specification 2 the charge is that the defendants “appeared, contrary to
the law of war, behind the military and naval defenses and lines of the United
States.”

With respect to Article 81, it seems to me only necessary to point out that the
article is in nowise limited, as counsel for the defense suggests. The article is in its
title, “Relieving, Corresponding with, or Aiding the Enemy,” and it opens, “Whosoever
relieves or attempts to relieve.”

‘ 53

It is not limited to citizens, aliens, or anyone else. Whosoever does this is
punishable in the manner specified.

It seems to me that these motions really, in substance, go to the rest of the
matter; and although the question is raised technically in a somewhat different
question, it seems to me to be already covered by the ruling of the Commission,
which has held, I take it, that this Commission has jurisdiction over the defendants,
is properly constituted, and has the duty and power to try offenses against the Law
or War; and that therefore a discussion of whether or not other offenses committed
against the civil statutes are involved is clearly and totally irrelevant.

There has been suggestion, I think, here that these charges are not specific,
and if the motion is made on that ground it is out of order. Not being thoroughly
familiar with your procedure, I take it there could be a motion for, as we lawyers say,
a bill of particulars or for clarification, which would be in order; but I take it the
motion is not based on that at all, but goes to the roots of the matter, which seem to
me to have been disposed of by the ruling that the Commission has already made.

Colonel Royall. I merely wish to add this. We do not think that these
arguments are covered by the rulings already made.

In reply specifically to the Attorney General, it is true that there is such a thing

as a law of war aside from the specific Articles of War, blﬁtex‘;’vi% \fve eﬁg bttgat we do not
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think they are charged, except in the case of spying, which we are not arguing about,
with any established law of war which has

54
been violated. The mere fact that it is a common law does not mean that there must
not be some precedent or some criterion, and we do not know of any precedent or
criterion for any of these charges except spying. -

Now, the word “whosoever” obviously cannot mean that it is a violation of law
for a German to aid the German Government, any more than it could be a violation of
law for an American to aid the American Government. Therefore, we think there is a
very real distinction between aliens and citizens under the 81st Article of War.

The President. The Commission will recess for lunch and open at 2 o'clock.

(At 12:30 o'clock p.m., the Commission recessed until 2 o'clock p.m.)

55
AFTER RECESS
The Commission reconvened
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UPDATED STATUTE OF RHE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

(ADOPTED 25 MAY 1993 BY RESOLUTION 827)

(AS AMENDED 13 MAY 1998 BY RESOLUTION 1166)
(AS AMENDED 30 NOVEMBER 2000 BY RESOLUTION 1329)
{AS AMENDED 17 MAY 2002 BY RESOLUTION 1411}
{AS AMENDED 14 AUGUST 2002 BY RESOLUTION 1431)
(AS AMENDED 19 MAY 2003 BY RESOLUTION 1431)

Having been established by the Security Council acting under Chapter VII of the Charter of the United
Nations, the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
[nternational Humanitarian Law Committed in the Termitory of the Former Yugoslavia since 1991
(hereinafter referred to as “the International Tribunal®) shall function in accordance with the provisions of
the present Statute. .

Article 1
Competence of the International Tribunal

The International Tribunal.shall have the power to prosecute persons responsible for serious violations
of international humanitarian law committed in the territory of the former Yugoslavia since 1991 in
accerdance with the provisions of the present Statute.

Article 2
Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts
against persons or property protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture or inhuman treatment, mclading bxolog;ical experiments;

{c) wilfully causing great suffering or serious injury to body or health;

(@) extensive destruction and appropriation of property, not justified by military necessity and carried
out unlawfully and wantonly;

{e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(g) unlawful depottation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.

Article 3
Violations of the laws or customs of war

The International Tribunal shall have the power to prosecute persons violating the laws or customs of
war. Such violations shall include, but not be limited to:

(a) employment cf poisonous weapons or other weapons calculated to cause unnecessary suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;

(¢) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and
education, the arts and sciences, historic monuments and works of art and science;

(¢) plunder of public or private property.

Articie 4
Genocide

1. The lnternational Tribunal shall have the power to prosecute persons committing genocide as defined

in paragraph 2 of this article or of committing any of the other acts enumerated in paragraph 3 of this
article.

2. Genocide means any of the following acts committed with intent to desfroy, in whole or in part, a
national, ethnical, racial or religious group, as such:

~ (a) Kkilling members of the group; o
(b) causing serious bodily or mental harm to members of the group; Review Exhibii __@S:_
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(c) deliberately inflicting on the growp conditions of life calculated to bring about its physical
destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.

3. The following acts shalt be punishable:

(a) genocide;

{b) conspiracy to commit genocide;

(c) -direct and public incitement to commit genocide;
(d) attempt to comimit genocide;

(e} complicity in genocide.

Article 5
Crimes against humanity

The International Tribunal shall have the power to prosecute persons responsible for the following
crimes when committed in armed conflict, whether international or internal in character, and directed
against any civilian population:

(a) murder;

{b) extermination;

(c} enslavement;

(d) deportation,

(e) imprisonment;

(f} torture;

(g) rape;

(h) persecutions on political, racial and religious grounds;
(i} other inhumane acts.

Article 6
Personal jurisdiction

The Intermnational Tritunal shall have jurisdiction over natural persons pursuant to the provisions of the
present Statute.

Article 7
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or ctherwise aided and abetted in the
planning, preparation or execution of a crime referred to in articles 2 to 5 of the present Stanrte, shall be
individually responsibie for the crime.

’ 2. The official position of any accused person, whether as Head of State or Government or as a
responsible Government official, shall not relieve such person of criminal responsibility nor mitigate
punishment.

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was comrnitted by a
subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that
the subordinate was about to commit such acts or had done so and the superior failed to take the necessary
and reasonable measures to prevent such acts or to punish the perpetrators thereof.

4, The fact that an accused person acted pursuant to an order of 2 Government or of a superior shall not
relieve him of criminal responsibility, but may be considered in mitigation of punishment if the
International Tribunal determines that justice so requires.

Article 8
Territorial and temporal jurisdiction

The temitorial jurisdiction of the International Tribunal shall extend to the territory of the former

Socialist Federal Republic of Yugoslavia, including its land surface, airspace and territorial waters. The
temporal jurisdiction of the [nternational Tribunal shall extend to a period beginning on 1 January 1991,
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by improvisation. Each succceding step was apparently car-
ried out as each new situation arose, but all consistent with
the ultimate objectivés mentioned above.”

The argument that such common planning cannot exist where there
is camplete dictatorship is unsound. A plan in the execution of which
a number of persons participate is still a plan, even though con-
ceived by only one of them; and those who execute the plan do not

" avoid responsibility by showing that they acted under the direction

of the man who conceived it. Hitler could not make aggressive war
by himself. He had to have the co-operation of statesmen, militacy
leaders, diplomats, and husiness men. When they, with knowledge
of his aims, gave him their co-operation, they made themselves
parties to the plan he had initiated. They are not to be deemed
innocent because Hitler made use of them, if they knew what they
were doing. That they were assigned to their tasks by a dictator
does not absolve them from responsibility for their acts. The relation
of leader and follower does not preclude responsibility here any
more than it does in the comparable tyranny of organized domesiic
crime. . ‘
- Count, One, however, charges not only the conspiracy to_commnit
aggressive war, but also to commit War Crimes and Crimes against
Humarity. But the Charter does not define as a separate ¢rime any
conspiracy except the one to commit acts of aggressive war. Article 6
of the Charter provides:

“Leaders, organizers, instigators, and accomplices participating

in the formulation or execution of a Common Plan or Con-

spiracy to comrmit any of the foregoing critnes are respon-

sible for all acts performed by any persons in execution of

such plan.”

In the opinion of the Tribunzl these words do not add a rew and

separate crime to those alréady listed. The words are designed to
establish the responsibility- of persons participating in a common
plan. The Tribunal will therefore disregard the charges in Count
One that the defendants conspired to commit War Crimes and
Crimes against Humanity, and will consider only the common plan
1o prepare, initiate, and wage aggressive war.

War Crimes and Crimes against Humanity
The evidence relating to War Crimes has been overwhelming, in
its volume and its detail. It is imposible for this Judgment ade-
guately to review it, or to record the mass of documentary and oral
evidence that has been presented. The truth remains that War
Crimes were committed on a vast scale, never before seen in the
history of war. They were perpetrated in all the countries occupied
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IL. JURISDICTION AND GENERAL PRINCIPLES

Article 6.

The Tribunal established by the Agreement referred to m Article 1 hereof for the trial and
punishment of the major war criminals of the European Axis countries shall have the
power to try and punish persons who, acting in the interests of the European Axis

countrigs, whether as individuals or as members of organizations, committed any of the
following crimes.

The following acts, or any of them, are crimes coming within the jurisdiction of the
Tribunal for which there shall be individual responsibility:

(a) CRIMES AGAINST PEACE: namely, planning, preparation, initiation or waging of
a war of aggression, or a war in violation of international treaties, agreements or

assurances, or participation in a common plan or conspiracy for the accomplishment of
any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws or customs of war. Such violations
shall include, but not be limited to, murder, ill-treatment or deportation to slave labor or
for any other purpose of civilian population of or in occupied territory, murder or ill-
treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public

or private property, wanton destruction of cities, towns or villages, or devastation not
justified by military necessity;

(¢)CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian population, before
or during the war; or persecutions on political, racial or religious grounds in execution of
or in connection with any crime within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where perpetrated.

Leaders, organizers, instigators and accomplices participating in the formulation or
execution of a common plan or conspiracy to commit any of the foregoing crimes are
responsible for all acts performed by any persons in execution of such plan.
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RESOLUTIONS AND STATEMENTS OF THE SECURITY COUNCIL 2001 Page 1 of 1

S/RES/1368 Conclemnation of terrorist attacks on United States

Date: 12 September 2001 Meeting: 4370
Vote: Unanimous

The Security Council,

Reaffirring the principles and purposes of the Charter of the United Nations,

Determined to combat by all means threats to international peace and security
caused by terrorist acts,

Recognizing the inherent right of individual or collective self-defence in accordance
with the Charter,

1. Unequivocally condemns in the strongest terms the horrifying terrorist attacks
which took place on 11 September 2001 in New York, Washington, D.C. and Pennsylvania

and regards such acts, like any act of international terrorism, as a threat to intermational
peace and security;

2. Expresses its deepest sympathy and condolences to the victims and their
families and to the people and Government of the United States of America;

3. Calfs on all States to work together urgently to bring fo justice the
perpetrators, organizers and sponsors of these terrorist attacks and sfresses that those

respeonsible for alding, supporting or harbouring the perpetrators, organizers and sponsors
of these acts will be held accountable;

4. Calls also on the international community to redouble their efforts to prevent
and suppress terrorist acts including by increased cooperation and full implementation of
the relevant intarnational anti-terrorist conventions and Security Council resalutions, in
particular resolution 1269 (1999) of 19 October 1999;

5. Expresses its readiness to take afl necessary steps to respond to the terrorist
attacks of 11 September 2001, and to combat all forms of terrorism, in accordance with its
responsibilities under the Charter of the United Nations;

6. Decides to remain seized-of the matter.
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United Nations

A/56/PV.1

General Assembly

Fifty-sixth session

1 st plenary meeting

Wednesday, 12 September 2001, 3 p.m.
New York

Official Records

Temporary President: Mr. Holkeri

The meeting was called to order at 3.05 p.m.

Item 1 of the provisional agenda

Opening of the session by the Chairman of the
delegation of Finland

The Temporary President: I declare open the
fifty-sixth session of the General Assembly.

Expression of sympathy

The Temporary Presidenf: At the outset, I
should like, on behalf of us all, to express our deepest
condolences to the people and the Government of the
host country, the United States of America, for the
tragic, unspeakable loss of life resulting from
yesterday’s horrendous terrorist acts, What happened
yesterday goes beyond our imagination and against
every principle that the United Nations stands for, The
Organization must now stand in support of the United

States and intensify its efforts to root out the scourge of
terrorism,

Our hearts also go out to the citizens of New York
City, the seat of the Organization, and the heroic men
and women who have given their lives in the effort to
save others. As yesterday’s tragedy is bringing together
citizens of their city, it should also bring together
States Members of the United Nations, so that what
happened yesterday will never happen again.

{Finland)
Item 2 of the provisional agenda

Minute of silent prayer or meditation

The Temporary President: Before calling on
representatives to observe a minute of silent prayer or
meditation in accordance with rule 62 of the rules of
procedure, I propose that as we do so we also observe
the International Day of Peace on this, the opening day
of a regular session of the General Assembly, as
proclaimed by the Assembly in its resolutions 36/67 of
30 November 1981} and 52/232 of 4 June 1998, to be
devoted to commemorating and strengthening the
ideals of peace both within and among all nations and
peoples.

I now invite representatives to stand and observe
one minute of silent prayer or meditation.

The members of the General Assembly observed a
minute of silent prayer or meditation.

Ttem 137 of the provisional agenda

Scale of assessments for the apportionment of the
exipenses of the United Nations (A/56/345)

The Temporary President: Before turning to the
other items on our agenda, I should like, in keeping
with the established practice, to invite the attention of
the General Assembly to decument A/56/345, which
has been circulated in the General Assembly Hall this
afternoon. It contains a letter from the Secretary-
General addressed to the President of the General
Assembly, in which he informs the Assembly that 15

This record contains the text of speeches delivered in English and of the interpretation of
speeches delivered in the other languages, Corrections should be submitted to the original
languages only. They should be incorporated in a copy of the record and sent under the signature
of a member of the delegation concerned to the Chief of the Verbatim Reporting Service, room
C-178. Corrections will be issued after the end of the session in a consolidated corrigendum.

01-53358 (E)

0P R S 0 A

Page 313 of 346

Review Exhibit @8

Page 2 Of ﬁ




AJ56/PV.1

Member States are in arrears in the payment of their
financial contributions to the United Nations within the
terms of Article 19 of the Charter.

1 should like to remind delegations that, under
Article 19 of the Charter,

“A Member of the United Nations which is
in arrears in the payment of its financial
contributions to the Organization shall have no
vote in the General Assembly if the amount of its
arrears equals or exceeds the amount of the

contributions due from it for the preceding two
full years.”

May [ take it that the General Assembly duly

takes note of the information contained in documents
A/56/3457

It was so decided.
Item 3 of the provisional agenda

Credentials of representatives to the fifty-sixth
session of the General Assembly

(a) Appointment of the members of the Credentials
Committee

The Temporary President: Rule 28 of the rules
of procedure provides that the General Assembly at the
beginning of each session shall appoint, on the
proposal of the President, a Credentials Committee
consisting of nine members.

Accordingly, it is proposed that, for the fifty-sixth
session, the Credentials Committee should consist of
the following Member States: China, Denmark,
Jamaica, Lesotho, the Russian Federation, Senegal,
Singapore, the United States of America and Urnguay.

May 1 take it that the States I have mentioned are

hereby appointed members of the Credentials
Committee?

It was so decided.
Ttem 4 of the provisional agenda

Election of the President of the General Assembly

The Temporary PFresident: I now invite
members of the General Assembly to proceed to the
election of the President of the General Assembly at its
fifty-sixth session.
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May I recall that, in accordance with paragraph 1
of the annex to General Assembly resolution 33/138,
the President of the General Assembly at the fifty-sixth
session should be elected from among the Asian States.

In this connection, 1 have been informed by the
Chairman of the Group of Asian States that the group
has endorsed the candidacy of His Excellency Mr. Han
Seung-soo of the Republic of Korea for the presidency
of the General Assembly.

Taking into account the provisions of paragraph
16 of annex VI to the rules of procedure, 1 therefore
declare His Excellency Mr. Han Seung-soo of the
Republic of Korea elected by acclamation President of
the General Assembly at its fifty-sixth session.

[ extend my sincere congratulations to His
Excellency Mr. Han Seung-soo and I invite him to
assume the presidency.

I request the Chief of Protocol to escort the
President to the podium,

Mr. Han Seung-soo rook the Chair.

Address by Mr. Han Seung-soo, President of the
General Assembly at its fifty-sixth session

The President: It is with a most grave and
solemn mind that I take this podium, as the horrific
events of yesterday cast a pall over our proceedings
today. Mere words cannot express the outrage and
disgust we doubtless all feel for the vile actions
perpetrated in our host country, the United States of
America. I condemn in the strongest possible terms
these heinous acts of terrorism. I pray for those who
lost their lives and on behalf of the General Assembly
offer our deepest condolences to the families and loved
ones of the innocent victims. My most profound
feelings of sympathy and solidarity also go out to the
people and Government of the United States, as well as

to the citizens of New York City, at this time of great
distress.

These terrorist crimes were, in effect, acts of war
against all the world’s peace-loving peoples. Their
primary target was, by a vicious twist of fate, located
in the very city which is home to the world’s foremost
institution dedicated to promoting world peace. The
opening of this session of the General Assembly has
been delayed by a day due to this tragedy, but no
terrorists can ever deflect this body from the task to
which it has dedicated itself since 1945: ending the
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scourge of war in whatever form it may take, once and
for all.

Now let me share my vision of the work of the
fifty-sixth session of the (feneral Assembly. At the
outset, I would like to express sincere gratitude to my
predecessor, Mr. Harri Holkeri, whose outstanding
leadership was instrumental in making the fifty-fifth
session highly successful, 1 wish President Holkeri all
the best in his future endeavours. I would also like to
pay tribute to the Secretary-General, Mr. Kofi Annan,
for his untiring efforts and selfless dedication to the
highest ideals of the United Nations.

1 would also like to take this opportunity to thank
all the Member States, particularly the countries of the

Asian Group, for the confidence they have placed in
me.

As T begin my term of office, I have profoundly
mixed feelings. While I am overwhelmed by the
honour accorded me and my country, I feel at the same
time a tremendous burden of responsibility. This is
particularly so as I come from a country that has had a
long and unique relationship with the United Nations.
Indeed, the United Nations has been closely involved
with my country since the establishment of the
Republic of Korea in 1948 and through the post-
Korean War recovery period and the economic
development of later years.

Yollowing the end of the cold war, the Republic
of Korea joined the United Nations in 1991. T would
like to believe that my election to this post, coinciding
with the tenth anniversary of Korea's admission to the
United Nations, constitutes a recognition by the
Member States of Korea's increased contribution to the
international community.

Fifty-six years ago, the United Nations was born
amid hopes for a lasting peace in the wake of two
devastating world wars. In the Charter, the United
Nations founding fathers set forth lofty goals and
principles aimed at promoting international peace and
security, as well as the economic and social
advancement of all peoples. Success was never easy,
and failure often seemed inevitable. However, with its
record of both successes and failures, the United
Nations has come to be regarded as the sole universal

body representing humanity’s highest collective
aspirations.
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When the cold war ended a decade ago, the
international community faced new challenges and
opportunities. As the danger of global conflict receded,
the world was confronted with new threats to peace and
development such as regional and sectarian conflicts
and the kinds of terrorist acts that reached a crescendo
of violence yesterday.

At the same time, the tide of globalization surges
ever onward, bringing both benefits and problems in its
wake. While greater interdependence and increased
cross-border movement have dramaticaliy enhanced the
well-being of mankind in many ways, there is a
negative side as well, that is, the growing problem of
disease and pollution, recurring financial crises, and
mcreasing cross-border crime — especially trafficking
in drugs, weapons and illegal migrants. In several of
these areas, the various United Nations agencies have
been active for decades. Now, more than ever before,
the United Nations is required to serve as a focal point

for coordinating global efforts to address these new
challenges.

In this context, I would like to emphasize the
importance of the Millennium Summit held in this Hall
last year. The Summit provided a unique opportunity to
review the United Nations progress, to assess its
achievements and shortcomings, and to chart the way
forward. The Millennium Declaration adopted at the
end of the Summit is surely the definitive statement of
the challenges and tasks facing the United Nations at
this stage in its history. As this is the first session of
the General Assembly following the Millennium
Summit, one of our most important tasks will be
follow-up and implementation of the Millenninm
Declaration.

We all recognize that an important element of the
Millennium Declaration is the resolve of leaders to
strengthen the United Nations. I think it is noteworthy
that they reaffirmed the central position of the General
Assembly as the chief deliberative, policymaking and
representative organ of the United Nations. As
President of the fifty-sixth session of the General
Assembly, I will continue the ongoing initiatives to
improve the working methods of the Assembly, in close
consultation with all Member States. 1 will also do my
best to move forward the discussions on Security
Council reform, with the goal of having a more

representative, transparent and effective Security
Council.
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Given the fundamental changes in the
international environment, the 1Jnited Nations role in
maintaining peace and security has expanded and
become more complex. 1 therefore attach great
importance to improving the United Nations capacity
to respond to conflicts in a more effective manner,
including consideration of the recommendations
contained in the Brahimi report. If it is to do its job of
maintaining international peace and security, the
United Nations needs to be given the necessary tools
and resources to carry out peace operations.

Also at the Millennium Summit, the world’s
leaders pledged their best efforts to promote democracy
and strengthen the rule of law and to expand protection
of human rights and fundaraental freedoms. Freedom
and human rights are truly the birthright of all
humanity. The Assembly has to work continuously to
promote the human rights of all people. But some
categories of human beings are more vulnerable than
others, and hence more likely to suffer the loss of that
precious birthright. Perhaps the most vulnerable are
children, women and displaced persons, who need our
special concern and protection.

The United Nations should also strengthen and
expand its efforts to prevent and suppress terrorism.
All forms of terrorism, whatever their motivation, are
an assault on human decency and threaten democracy
and democratic values, and thus cannot be justified
under any circumstances. Yesterday's terrorist attacks
not only compel our attention, but underscore anew the
urgency of action by the international community,
particularly by the United Mations, against this deadly
menace. | pledge my best efforts to that end.

in view of the accelerating progress of
globalization and the uneven sharing of its benefits, the
issue of development is receiving renewed attention
and is being considered from fresh perspectives. More

specifically, the question of how to ensure that
developing countries share in the benefits of
globalization in genera!, and of information and

communication technology in particular, requires our
urgent consideration and action. In that regard, T would
like to call the attention of the Assembly to a couple of
the most important issues to command our attention
during my presidency of the General Assembly:

bridging the digital divide, and the development of
Africa.

Page 316 of 346

The explosive growth of information and
communication fechnologies is opening up boundless
new possibilities for accelerated economic and social
development, But the capacity of individual countries
to take advantage of the digital revolution varies
greatly. Indeed, the least developed countries, which
could gain so much from information and
communication technologies, are the very ones that
lack the capacity to translate that potential into reality.

In my view, the General Assembly can make
useful coniributions by calling global attention to the
need for bridging the digital divide. Such efforts by the
General Assembly would be timely and constructive in
the run-up to the World Summits on the Information
Society in 2003 and 2005, planned by the International
Telecommunication Union.

In their Millennium Declaration, the world’s
leaders expressed their deep concern, and highlighted
the need to bring Africa into the mainstream of world
economic development, in the common interest of all
humanity. The Governments and peoples of Africa,
together with the United Nations system and the donor
community, have striven for decades to eradicate
poverty and generate sustainable developrent. Yet all
too often, their best efforts have met with setbacks
caused by political strife, armed conflict and, since the
1980s, the devastating spread of HIV/AIDS.

Fortunately, the recent summit meeting of the
Organization of African Unity in Lusaka gave a clear
political lead on that issue through the new African
initiative. 1 urge that all Member States continue to
work together to explore more effective ways and
means of assisting African countries in their pursuit of
sustainable development.

Having outlined my agenda, T am confident that,
working together, we can accomplish what we set out
to do. My personal contribution will necessarily be a
modest one. All these endeavours to which T will
devote myself will be difficult to bring to fruition
without the full support and cooperation of all of you.
Thus, I humbly ask you io give me your invaluable
support and guidance in discharging my duties as
President of the General Assembly.

Finally, allow me to suggest that, at this point in
history, we should harken back to the original spirit and
principles of the United Nations. Let us place first,
before anything else, the transcendent vision enshrined
in the Charter, namely, the constant and untiring
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pursuit of peace, security, equalily, human rights,
fundamental freedoms and economic and social
advancement for all the peoples on this planet. While
respecting the sovereign rights and legitimate national
interests of all nations, let us strive to make our
common future a worthy legacy for succeeding
generations. Let us, moreover, seek harmony through
diversity, peace through dislogue, and mutual
prosperity through c¢ooperation. And so, as we
assemble here in the world’s greatest parliament, let us
rededicate ourselves 1o the founding principles of the
United Nations and renew our commitment to complete
the unfinished tasks that lie before us.

Item B of the provisional agenda
Adoption of the agenda and organization of work

Condemnation of terrorist attacks in the United
States of America (A/56/L.1)

Special session on the General Assembly on
Children (A/56/1..2)

The President: I should now like to consult the
Assembly with a view to considering immediately draft
resolution A/56/L.1 and draft decision A/56/L.2. In this
connection, since both documents have been circulated
only this afternoon, it will be necessary to wave the
relevant provision of rule 78 of the rules of procedure,
which reads as follows:

“As a general rule, no proposal shall be discussed
or put to the vote at any meeting of the General
Assembly unless copies of it have been circulated
to all delegations not later than the day preceding
the meeting.”

Unless I hear any objection, I shall take it that the
Assembly agrees to consider draft resolution A/56/L.1
and draft decision A/56/L.2.

It was so decided.

The President: 1 now give the floor to the
Secretary-General.

The Secretary-General: Thank you,
Mr. President — and congratulations on your election
to this important responsibility. T can only regret, as
you yourself have done, that you should have to
assume it at such a dark day for the United States, and
indeed for the whole world, and that this draft
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resolution should be the first item of business over
which you preside.

Our host country, and this wonderful host city
that has been so good 1o us over five decades, have just
been subjected to a terrorist attack such as we had
hardly dared to imagine, even in our worst nightmares.
We are all struggling to find words to express our sense
of grief and outrage, our profound sympathy for the
untold numbers of injured and bereaved, and our
solidarity with the people and Government of the
United States in this howr of trial.

We are struggling, too, to voice our intense
admiration and respect for the valiant police officers,
fire fighters and workers of all kinds who are engaged
in the rescue and recovery effort — and especially for
those, far too numerous, whose determination to help
their fellow men and women has cost them their own
lives.

We are all struggling, above all, to find adequate
words of condemnation for those who planned and
carried out these abominable attacks. In truth, no such
words can be found. And words, in any case, are not
enough.

This Assembly has condemned terrorism on
numerous ¢occasions. It has said repeatedly that terrorist
acts are never justified, no matter what considerations
may be invoked. It has called on all States to adopt
measures, in accordance with the Charter and other
relevant provisions of international law, to prevent
terrorism and strengthen international cooperation
against it.

We must now go further.

Earlier today, as you know, the Security Council
expressed its readiness to take all necessary steps to
respond to yesterday’s attacks and to combat all forms
of terrorism, in accordance with its responsibilities
under the Charter.

I trust that it will indeed take such steps, and that
this Assembly — and all its members — will follow
suit. All nations of the world must be united in their
solidarity with the victims of terrorism, and in their
determination to take action — both against the
terrorists themselves and against all those who give
them any kind of shelter, assistance or encouragement.

@d
Review Exhibit L
Page »é of [ﬁ




A/56/PV.1

I trust that that message will go out loud and clear
to the whole world from every member of this
Assembly, which represents the whole world.

The President: 1 now give the floor to the
representative of South Africa.

Mr. Kumalo (South Africa): On behalf of the
African Group, it is my honour, Sir, to congratulate you
on your election as President of the fifty-sixth session
of the General Assembly. Clearly, this is neither the
day nor the time for any celebration. 1 hope there will

be another appropriate time for us to welcome youn
once more.

The tragedy that befell the people of the United
States is senseless, horrific, and totally beyond belief.
On behalf of the African Group, allow me to express
our sincere and heartfelt condolences to President
George W. Bush, the Government and the people of the
United States. Our hearts go out particularly to the
people of New York, and especially to our colleagues
at the United States Mission to the United Nations, led
by Ambassador James B. Cunningham.

" For those of us who have the honour to serve in
the United Nations, yesterday’s tragic events serve to
remind us of the heavy responsibility we all bear. We
would like to assure you, Sir, of our fullest support and
cooperation. We are confident that under your
leadership we will make significant progress in
addressing global challenges, We remain deeply
shocked and distressed at the callous terrorist attacks of
yesterday. We hope that the perpetrators of these
cowardly acts will soon face the full might of the law.
We have no doubt that all members of the international
connunity will cooperate in seeing that justice is
done.

The tragedies in Washington, D.C.; New York;
and Pennsylvania have brought home the unrelenting
threat that international terrorism poses to all States, Tt
is now clearer than ever that no one is safe from
terrorism. Today it is the people of the United States
who are in tears. In truth, it is the whole world that is
weeping. The challenge that the United Nations
confronts is to intensify our collective efforts to live up

to the preamble of the United Nations Charter, which
calls upon us to

“practice tolerance and live together in peace
with one another as good neighbours, and to unite

our strength to maintain international peace and
security”.

Therefore, it is my honour to express the support
of the African Group for the two draft resolutions that
are before the Assembly.

The President: 1 give the floor to the
representative of Viet Nam, who will make a statement
on behalf of the Group of Asian States.

Mr. Nguyen Thanh Chau (Viet Nam): Sir, on
behalf of the Asian Group, I wish to extend to you the
warmest congratulations on the occasion of your
election to the presidency of the General Assembly. We
are fully confident that with your diplomatic skills, you
will lead this session to a fruitful conclusion.

We all are profoundly shocked by the acts of
barbarism that took place yesterday in New York and in
Washington, D.C., which left thousands dead and
thousands of others wounded. We strongly condemn
these terrorist acts, as they constitute a naked insult to
the conscience of humankind.

On behalf of the Asian Group, I wish to convey
our deepest sympathy and condolences to the
Government and the people of the United States of
America, to the cities of New York and Washington,
and to the families of the bereaved.

The Asian Group fully supports
resolution, contained in  document
condemning these terrorist attacks.

the draft
A/56/L.1,

The President: 1 give the floor to the
representative of the Czech Republic, who will make a

statement on behalf of the Group of Eastern European
States.

Mr. Galuika (Czech Republic): Mr. President, I
have the honour to speak here today on behalf of the
Group of Eastern European States.

The purpose of today’s plenary meeting was to
open the new session of the General Assembly.
However, under the shadow of the horrifying tragedy
that has struck New York; Washington, D.C.; and the
whole of the United States, 1 feel that it is my duty,
first of all, to raise our voice in protest against what we
witnessed yesterday. Members of the Group of Eastern
European States unanimously condemn these terrorist
acts, which we perceive to be aimed not only at the
United States of America but at the whole civilized
world — indeed, the whole of humanity.
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Let me express our Governments’ deepest
sympathy and condolences to the victims, their families

and to the people and the Government of the United
States.

We express our readiness to unite to strengthen
immediately national and international efforts to
prevent and suppress terrorism through increased
cooperation and the full implementation of the relevant
international  anti-terrorist conventions, Security
Council resolutions and national and regional security
measures. I am convinced that the Group of Eastern
European States, for its part, will unanimously support
draft resolution A/S6/L.1, which you, Sir, have so
rightly proposed.

Given the circumstances, our work during the
fifty-sixth session of the General Assembly will be
extremely challenging and responsible. I would like to
congratulate you, Mr, President, on your election, and,
at the same time, to express in advance my profound
appreciation for the demanding work which lies ahead
and which, I am sure, you will carry out in an excellent
manner. We believe that, under your able leadership,
we will continue to implement the necessary steps
towards the fulfilment of the goals of the Millennium
Summit Declaration.

I would also like tc use this opportunity to
express the appreciation and gratitude of the Group of
Eastern European States to vour predecessor, Mr. Harri
Holkeri of Finland, for his active role and devoted
work as President of the General Assembly. We hope
that his legacy will inspire us during this session of the
General Assembly as well.

The President: 1 give the floor to the
representative of Guyana, who will speak on behalf of
the Group of Latin American and Caribbean States.

Mr, Ishmael (Guyana): I should like first of all,
on behalf of the Group of Latin American and
Caribbean States, to ¢xpress sincere congratulations to
you, Sir, on your election as President of the General
Assembly at its fifty-sixth session. You are bringing to
that post a wealth of experience and skills from an
illustrious career in academia and from the ministerial
and other appointments that you have held at the
highest levels of government. The Latin American and
Caribbean Group has every confidence that you will
provide the leadership and vision needed at this critical
juncture in the history of this Organization, as

significant developments in international relations

continue to have an important impact on the work and
activities of the United Nations.

I should also like at this time to convey the
Group’s appreciation to the immediate past President of
the General Assembly, His Excellency Ambassador
Holkeri of Finland, for his e¢xcellent stewardship over
the past year.

The Latin American and Caribbean Group
welcomes draft resolution A/56/L.1, which has just
been introduced in the Assembly. The Group takes this
opportunity to strongly condemn the almost
unimaginable tragedy that occurred yesterday — a
disastrous series of cruel and barbaric acts in New
York, Washington and Pennsylvania that resulted in the
loss of many, many innocent lives. We extend heartfelt
sympathy to the Government and the people of the
United States, and particularly to the victims of the
dastardly acts. We share the pain of the residents of the
host city, New York, and salute the courage of the fire
fighters, police officers and others who gave their lives

in a display of valour and courage that will be
remembered forever.

The terrorist acts of yesterday must strengthen the
resolve of the international community to condemn in
the strongest possible terms all forms of terrorism,
which are a threat to international peace and security.
The Group reaffirms that those responsible must be
brought to justice, and we stand in full support of the

Government and the people of the United States at this
time.

We give our full support to draft resolution
A/56/L.1, as well as to the resolution adopted this
morming by the Security Council on the matter of
international terrorism.

The President: I now give the floor to the
representative of Greece, who will speak on behalf of
the Group of Western European and Other States.

Mr. Gounaris (Greece): 1 would like, on behalf
of the Group of Western European and Other States, to
congratulate you, Sir, on your election as President of
the General Assembly at its fifty-sixth session. Indeed,
I hope to have another, more propitious opportunity to
welcome you in the future.

I would like, on behalf of the Western European
and Other States Group, to condemn in the strongest
possible terms yesterday’s terrorist attacks in New
York, Washington, D.C., and elsewhere in the United
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States. It is a tragedy on an unprecedented scale that
challenges all humanity. There can be no excuse or
justification for these acts.

I would like to express our full solidarity with the
Government of the United States and the American
people for the hideous acts that led to the tragic loss of
human life and extend our deepest sympathy to the
families of the victims. These horrendous acts were an
attack not only on the United States but on humanity
itself and on the values and freedoms we all share,
However, the life and work of our societies will
continue undeterred.

We appeal to all States to work closely together to
bring to justice the perpetrators, organizers and
sponsors of yesterday’s outrageous acts. The United
Nations should spare no effort towards our common
goal of preventing and suppressing terrorist attacks
everywhere in the world. In this respect, we fully
support draft resolution A/56/L.1 and draft decision
A/56/L.2, just presented to the General Assembly.

The President: 'We have heard
representatives of all the regional groups.

from

I now give the floor to the representative of the
United States of America, as the host country.

Mr. Cunningham (United States): First, on
behalf of the United States, I, too, would like to
congratulate you, Sir, on your assumption of the
presidency of the General Assembly at its fifty-sixth
session and to pledge my Government’s support for the
success of this session.

Qbviously, the hearts of all Americans are heavy
today. I would like to thank you, Mr. President, for
your words of condolence and sympathy for the victims
and their families. I would like to personally convey
the gratimde of President Bush and the American
people to all the many world leaders and all the others
throughout the world who have shown their support
and offered their assistance in this time of grief. I
would also like to say a special word of appreciation to
the Secretary-General for his condolences and,
particularly, for his remarks about the city of New York

and its public servants and his call for a firm and united
response. .

We in this Hall are all New Yorkers at this time of
tragedy. 1 have been struck by how many of you have
expressed to me that sentiment. Indeed, unfortunately,
many non-Americans will be counted among the

victims of this attack. We are all grateful to the men
and women — police, fire fighters, doctors and
nurses — who have shown tremendous heroism in
coping with the catastrophic aftermath of the terrible
events of 11 September 2001, Our thoughts and prayers
go to all the victims and their families. We will grieve,
and we will heal.

Your decision, Mr. President, to open the fifty-
sixth session of the General Assembly was the right
one. I appreciate the support and condolences
expressed by the United Nations membership and the
condemnation and sense of resolve expressed in the
comments today. Together, we have demonstrated here,
in the historic Hall of the General Assembly, that we
are united and strong in the face of terror.

In his statement on the attacks of 11 September
and his decision to evacuate United WNations
Headquarters, the Secretary-General recognized that
the attack on the United States was also an attack on
the United Nations. The entire international community
and the shared values upon which this institution was
founded are under assault. Security Council resolution
1368 (2001), adopted just hours ago, demonstrates the
determination of the international community to
confront and triumph over this evil, as will the General
Assembly draft resolution that we are about to address.

Yesterday’s attack requires that we choose sides
between the values of human rights and democracy,
held dear by all decent people, and terrorism and the
law of the jungle. There are those who oppose
terrorism and those who use it. There should be no
doubt that we will deal with those who support and
harbour ferrorists as we deal with the terrorists
themselves.

Because this attack struck at all of us, it is right
that we should work towards a coalition to defend our
shared values against terrorism. Working in coalition,
we can multiply the effectiveness of our response. The
victims of this attack and their families need our
prayers and the certain knowledge of a unified
response. We owe to them and to ourselves swift action
to find those responsible for these attacks and to bring
them to justice.

None of us or our children will forget yesterday’s
horrifying images. They will become unfortunate but
indelible icons of the twenty-first century. Let them
serve as a constant reminder of the need to eliminate
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this scourge and of the need for determination and
action to do so.

The President: We have heard the last speaker in
the debate on this item for this rneeting.

I thank all representatives for their kind words

addressed to me on my assumption of the presidency of
the General Assembly.

The Assembly will now take a decision on draft
resolution A/56/L.1,

May I take it that the Assembly decides to adopt
the draft resolution?

Draft resolution A/56/L. 1 was adopted (resolution
56/1).

The President: The Assembly will now take a
decision on draft decision A/56/L.2.

May 1 take it that the Assembly decides to adopt
the draft decision?

Draft decision A/56/L.2 was adopted.
The President: I call on the Secretary-General.

The Secretary-General: 1 think we will soon be
taking a decision on the summit for children and that, if
we decide to postpone it becauvse of this force majeure,
[ would want to plead with the General Assembly that
we keep our concern for children uppermost in our
minds. This is only a postponement, not a cancellation,
and the issue is still very much with us.

I think we should stay the course and adopt a
concrete agenda for action for this decade. I think that,
at this critical stage, we cannot afford to fail the
children or wrangle indefinitely over text and
documents. T believe that the draft outcome document
for the special session is so close to being finalized. I
would wurge representarives that, despite the
postponement, we keep up with that work and take up
the issue as soon as next week. I think that, within a
relatively short period, with good will and
determination, we can have an agreed text. We are
close and 1 do not want us to postpone it or relax
because the meeting is not taking place next week.
That is my plea. :

The President: 1 should now like to refer to the
two-day  high-level dialogue on  strengthening
international economic cooperation for development
through partnership.
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By decision 55/479 of 12 April 200!, the General
Assembly decided that the two-day high-level dialogue
would take place on Monday and Tuesday, 17 and 18
September 2001. However, after consultations with the
Chairmen of the regional Groups, there is an agreement
that the two-day high-level dialogue sheould now take
place on Thursday and Friday, 20 and 21 September
2001, instead.

May [ therefore take it that the General Assembly
decides to hold the two-day high-level dialogue on
Thursday and Friday, 20 and 21 September 20017

It was so decided.

The President: I should like to inform members
that the first meetings of the six Main Commitiees will
take place consecutively tomorrow afternoon,
Thursday, 13 September 2001, at 3 p.m. in the General
Assembly Hall for the purpose of electing their
respective Chairmen.

Immediately thereafter, the General Assembly

will hold its second plenary meeting to elect its Vice-
Presidents,

I call on the representative of Azerbaijan.

Mr. Aliyev (Azerbaijan): 1 apologize for asking
to speak, but 1 believe that I will be expressing a
general view in what I am going to propose.

It is a kind of humanitarian addendum to the
resolution we have just adopted. In this very tragic
moment, it is our duty to offer our services to New
York City and its courageous people. The members of
the United Nations diplomatic community are not only
parking-rules violators. We do love this city. We do
love New York. We are a part of this great city and we
want to help it.

Therefore, I would like to request the Secretary-
General to establish, through the United Nations
medical service, a United Nations diplomatic blood-
donation centre to make our modest contribution to the
ongoing New York City rescue process. I call upon all
representatives to support this proposal.
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The Secretary-General: I think the proposal of
the representative of Azerbaijan has had a very good
response from the ambassadors and representatives
here. That means that the medical service will have no
problems and will see lots of people queuing up to give
blood.

The meeting rose at 4.20 p.m.

10
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Background
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BACKGROUND INFORMATION

| FUNCTIONS AND POWERS | SESSIONS | MAIN COMMITTEES |

The General Assembly is the main deliberative organ of the United Nations. It is composed of
representatives of all Member States, each of which has one vote. Decisions on important
questions, such as those on peace and security, admission of new Members and budgetary matters,
require a two-thirds majority. Decisions on other questions are reached by a simple majority.

FUNCTIONS AND POWERS
Under the Charter, the functions and powers of the General Assembly include:

« to consider and make recommendations on the principles of cooperation in the maintenance
of international peace and security, including the principles governing disarmament and arms
regulation; ,

o {odiscuss any cuestion relating to international peace and security and, except where a
dispute or situation is being discussed by the Security Council, to make recommendations on

it;

» to discuss and, with the same exception, make recommendations on any guestion within the
scope of the Charter or affecting the powers and functions of any organ of the United Nations;

s toinitiate studies and make recommendations to promote international political cooperation,
the development and codification of international law, the realization of human rights and

fundamental freedoms for all, and international collaboration in economic, social, cultural,
educational and health fields;

« to make recommendations for the peaceful settlement of any situation, regardless of origin,
which might impair friendly relations among nations;
¢ to receive and consider reports from the Security Councii and other United Nations organs;

¢ to consider and approve the United Nations budget and to apportion the contributions among
Members;

o to elect the non-permanent members of the Security Council, the members of the Economic
and Social Council and those members of the Trusteeship Council that are elected;

¢ to elect jointly with the Security Council the Judges of the International Court of Justice; and,
on the recommendation of the Security Council, to appoint the Secretary-General.
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SESSIONS

The General Assembly's regular session usually begins each year in September. The 2000-2001
session, for example, is the fifty-fifth regular session of the General Assembly. At the start of each
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regular session, the Assembly elects a new president, 21 Vice-Presidents and the Chairspersons of
the Assembly's six Main Committees. To ensure equitable geographical representation, the
presidency of the Assemnbly rotates each year among five groups of States: African, Asian, Eastern
Europaan, Latin American and Caribbean, and Western European and other States.

In addition to its reguiar sessions, the Assembly may meet in special sessions at the request of the
Security Council, of a majority of Member States, or of one Member if the majority of Members
concurs. Emergency special sessions may be called within 24 hours of a request by the Security
Council on the vote of any nine Council members, or by a majority of the United Nations Members,
or by one Member if the majority of Members concurs.

At the beginning of each regular session, the Assembly holds a general debate, often addressed by

heads of state and government, in which Member States express their views on the most presssing
international issues.

Back 10 1op

MAIN COMMITTEES
Most questions are then discussed in its six Main Committees:

First Committee - Disarmament and International Security Committee
Second Committee - Economic and Financial Committee

Third Committee - Social, Humanitarian and Cultural Committee
Fourth Committee - Special Political and Decolonization Committee
Fifth Committee - Administrative and Budgetary Commitiee

Sixth Commitize - Legal Committee

Some issues are considered only in plenary meetings, rather than in one of the Main Committees.
All issues are voted on through resolutions passed in plenary meetings, usually towards the end of

the regular session, after the committees have completed their consideration of them and submitted
draft resolutions to the plenary Assembly.

Voting in Committees is by a simple majority. In plenary meetings, resolutions may be adopted by
acclamation, without cbjection or without a vote, or the vote may be recorded or taken by roll-call.
While the decisions of the Assembly have no legally binding force for governments, they carry the
weight of world opinion, as well as the maoral authority of the world community.

The work of the UNited Nations year-round derives largely from the decisions of the General

Assembly - that is to say, the will of the majority of the Members as expressed in resolutions
adopted by the Assembly. That work is carried out:

¢ By the committees and other bodies established by the Assembly to study and report on
specific issues, such as disarmament, peacekeeping, development and human rights;
» in international conferences called for by the Assembly; and

+ by the Secretaria of the UNited Nations - the Secretary-General and his staff of international
civil servants.

Back to top

Source: Basic Facts About the United Nations, DPY2155 Rev.1 - December 2002 - 40M
ISBN: 92-1-100850-6
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United b

AT

For any other inquiries, please contact us.
Thank you and come visit us again!

Q: What is the term of the Secretary-
General?

A: The Secretary-General's term is five
years. Although there is technically no limit
to the number of five-year terms the top
official and chief administrative officer of the
United Nations may serve, no Secretary-
General so far has held office for more than
wo terms. The current Secretary-General,
Kofi Annan of Ghana will complete his
second term in office in December 2006

'Q: I'm bringing a group to the United
Nations for a Guided Tour . How should |
go about booking one?

if your group is composed of 12 or more
people, you should book the tour in advance
by telephoning Group Reservations at (212)
963-4440 or sending an e-mail to

unitg@un.org . If you have fewer than 12

persons in your group, no reservation is Review Exhibit é&
necessary. Guided tours are conducted 7

days a week, Monday to Friday: 9:30 a.m. to Page _& of 27
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4:45 p.m.;Saturday, Sunday and holiday:
10:00 a.m. 1o 4:30 p.m. (closed weekends in
January and February). Tours in English
rormally leave about every half hour and last
for approximately 45 minutes to one hour. if
you need a tour in a language other than
English, call (212) 263-7539 on the day you
plan to visit. For general information on tours
including ticket prices, call {212) 963-TOUR
(8687). The United Nations is located on
First Avenue at 46th Street. Children under 5
are not admitted on tour. if you are pianning
to bring a group of students please visit the
Teacher's Link. This web site offers step-by-
step instructions for planning a visit to the
United Nations, including suggestions for
resources ta use for preparation and then
follow-up with students.

Q: How can I get information on the
United Nations?

A: The Public Inquiries Unit distributes
information kits containing pamphlets and
fact sheets on a variety of topics of generai
interest as well as booklets for students at
intermediate and secondary levels and a
“teacher's kit" containing a variety of UN
publications. You can also click on the UN
Website; UN CyberSchoolBus -or visit a
depository library near you.

Q: How many countr,
members of the Sect
ones are they?

members. The 5 perm:
France, the Russian Fi
Kingdom and the Unite
proposal brought befor
negative vote. The ten
are periodically electec

a?ouyear term.
Review Exhibit __é_i
Page ﬁ of =21 M

hitR g Wl 0dk/3éehfo/fag/faq/faq.html I 10/29/2004

i



fag Page 3 of 5

Q: I would like to sen
Secretary-General to
to achieve global uni
address?

A: E-mails addressed 1
should be sent to ingqui
can only be taken up k&
presented by an officia
Member State and afte
the agenda of the Org:
Membership.

Q: How many countr,
world?

A: We are not an authe
suggest you visit a put
consuit an encycloped
United Nations, howev
Countries

Q: Do you have a listing of job
openings/volunteer positions/internships
available?

A: You can find a listing of empioyment
opportunities with the UN if you visit our
Office of Human Resources Management, at
1 UN Plaza, Room DC1-0200, United
Nations, New York, NY 10017 {(How to
apply?).They are open Mondays,
Wednesdays and Fridays from 10:00 am to
12:00 noon. For more information on
employment opportunities, please click on

There is no official volunteer programme at
the United Nations Headquarters in New
York. You may, however, find information on
UN Volunteers, the volunteer arm of the UN | A UN Tou
that supports peace, relief and human

development in 150 countries by visiting

their website at: hitp://www.unv.org.

For information on internships at the United Review Exhibit é g

Nations Headquariers, please click on the
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United Nations Internship Programme .

Q: I am a high school graduate and | want
to continue my studies at a university.
Does the UN offer scholarships?

A: The UN offers no general scholarship or
student exchange programme. However,
UNESCO'’s Study Abroad contains
information on study, travel and work in
Member countries. This publication contains
2,950 entries concerning higher education
anc training opportunities in all disciplines in
124 countries. it includes information on
scholarships, financial assistance, university-
level courses, short-term courses, training
programmes, student employment
possibilities and facilities for handicapped.
This publication is available for consultation

in many public libraries, or may be ordered
from:

LUNESCO Publishing, Promotion and Sales
Division

1, rue Miollis, F-75732

Paris Cedex 15

FRANCE

Fax: 33 01 45 68 57 41

Additional information on educational
opportunities at the UN is listed on its
website at www.unsystem.org.

Q: I heard that the UN issues
international passports, visas and
driver's licenses. How can | apply?

A: Noll Neither the UN nor any of its
specialized agencies or international
organizations issues or authorizes the
issuance of international driver's licenses,
passports or travel documents for the public.
The issuance of such official documents is
exclusively a function of national authorities.
The UN is not a government and thus cannot
issue any of the aforementioned documents.
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Q: Where can | purckh
various countries?

A: The UN flag and thc
are available from UN
Nations, New York, NY
963-7700/7702 or toll-
UN does not "loan’ or
or private individuals.

Q: | need/wish to dor
from/to the UN.

A: The United Nations
contributions provided
the contributions are
aims and activities of ti
or money orders made
Nations may be sent t¢
2770A, United Nations
The United Nations ca
assistance to individua
Being a Organization ¢
funds are allocated onl
have been officially ap

Home Page [ FAQ | Fact Sheets | Notebook | Teachers Kit | Brie
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War crimes

1. The Court shall have jurisdiction in respect of war crimes in particular when committed as part of a
plan or policy or as part of a large-scale commission of such crimes.

2. For the purpose of this Statute, "war crimes” means:
(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following

acts against persons or property protected under the provisions of the relevant Geneva Convention:
(i Wilfol killing;

(i) Torture or inhuman treatment, including biological experiments;
(iif) Wilfully causing great suffering, or sertous injury to body or health;

(iv} Extensive destruction and appropriation of propetty, not justified by military
necessity and carried out unlawfully and wantonly;

(v) Compelling a prisoner of war or other protected person to serve in the forces of a
hostile Power;

(vi) Wilfully depriving a prisoner of war or other protected person of the rights of fair
and regular trial;

{(vii) Unlawful deportation or transfer or unlawful confinement;

(viii) Taking of hostages.

{b)  Other serious violations of the laws and customns applicable in international armed conflict,
within the established framework of international law, namely, any of the following acts:
(i) Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities;

(i) Intentionally directing attacks against civilian objects, that is, objects which are not
military objectives;

(i) Intentionaliy directing attacks against personnel, installations, material, units or
vehicles involved in a humanitarian assistance or peacekeeping mission in accordance
with the Charter of the United Nations, as long as they are entitled to the protection given
to civilians or civilian objects under the international law of armed conflict;

{iv) Intentionally launching an attack in the knowledge that such attack will cause
incicental loss of life or injury to civilians or damage to civilian objects or widespread,
long-term and severe damage to the natural envirenment which would be clearly
excessive in relation to the concrete and direct overall military advantage anticipated;

(v) Attacking or bombarding, by whatever means, towns, villages, dwellings or
buildings which are undefended and which are not military objectives;

(vi) Killing or wounding a combatant who, having laid down his arms or having no
longesr means of defence, has surrendered at discretion;
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(vil) Making improper use of a flag of truce, of the flag or of the military insignia and
uniform of the enemy or of the United Nations, as well as of the distinctive emblems of
the Geneva Conventions, resulting in death or serious personal injury;

(viii)  The transfer, directly or indirectly, by the Occupying Power of parts of its own
civilian population into the territory it occupies, or the deportation or transfer of all or
parts of the population of the occupied territory within or outside this territory;

{ix) Intentionally directing attacks against buildings dedicated to religion, education,
art, science or charitable purposes, historic monuments, hospitals and places where the
sick and wounded are collected, provided they are not military objectives;

{x) Subjecting persons who are in the power of an adverse party to physical mutilation
or to medical or scientific experiments of any kind which are neither justified by the
medical, dental or hospital treatment of the person concerned nor carried out in his or her
interest, and which cause death to or seriously endanger the health of such person ot
persons;

(xi) Killing or wounding treacherously individuals belonging to the hostile nation or
army;

(xii}  Declating that no quarter will be given;

(xiii} Destroying or seizing the enemy's property unless such destruction or seizure be
imperatively demanded by the necessities of war;,

(xiv)  Declaring abolished, suspended or inadmissible in a court of law the rights and
acticns of the nationals of the hostile party;

(xv) Compelling the nationals of the hostile party to take part in the operations of war
directed against their own country, even if they were in the belligerent's service before
the commencement of the war;

(xvi) Pillaging a town or place, even when taken by assault;
(xvil) Employing poison or poisoned weapons;

(xviil) Employing asphyxiating, poisenous or other gases, and all analogous liquids,
materials or devices;

(xix} Employing bullets which expand or flatien easily in the human body, such as
bullets with a hard envelope which does not entirely cover the core or is pierced with
incisions;

(xx) Employing weapons, projectiles and material and methods of warfare which are of
a nature to cause superfluous injury or unnecessary suffering or which are inherently
indiscrirninate in violation of the international law of armed conflict, provided that such
weapons, projectiles and material and methods of warfare are the subject of a
corprebensive prohubition and are included in an annex to this Statute, by an amendment
in accordance with the relevant provisions set forth in articles 121 and 123;

(xxi) Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;
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(xxif) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as
defined in article 7, paragraph 2 (f}, enforced sterilization, or any other form of sexual
violerce also constituting a grave breach of the Geneva Conventions;

(xxiii)  Utilizing the presence of a civilian or other protected person to render certain
points, areas or military forces immune from military operations;

(xxiv) Intentionally directing attacks against buildings, material, medical units and
transport, and personnel using the distinctive emblems of the Geneva Conventions in
conformity with international law;

(xxv) Intentionally using starvation of civilians as a method of warfare by depriving
them of objects indispensable to their survival, including wilfully impeding relief
supplies as provided for under the Geneva Conventions;

(xxvi)  Conscripting or enlisting children under the age of fifieen years into the national
f"] armed forces or using them to participate actively in hostilities.

(c) Inthe case of an armed conflict not of an international character, serious violations of article
3 common to the four Geneva Conventions of 12 August 1949, namely, any of the following acts
committed against persons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed hors de combat by sickness, wounds,
detention or any other cause:

(1) Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatrent and torture;

(i) Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;

(iif)y Taking of hostages;

(iv)  The passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court, affording all judicial goarantees
which are generally recognized as indispensable.

(d) Paragraph 2 (c) applies to armed conflicts not of an international character and thus does not
apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of
violence or other acts of a similar nature.

{e) Other serious violations of the laws and customs applicable in armed conflicts not of an
international character, within the established framework of international law, namely, any of the
following acts:

{(iy Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities;

Review Exhibit é 2
5
Page 6 Of (/

http://www.un.org/law/icc/statute/romefra.htm

Page 333 of 346



(ii) Intentionally directing attacks against buildings, material, medical units and
transport, and personnel using the distinctive emblems of the Geneva Conventions in
conformity with international law;

(iif)  Intentionally directing attacks against personnel, installations, material, units or
vehicles involved in a humanitarian assistance or peacekeeping mission in accordance
with the Charter of the United Nations, as long as they are entitled to the protection given
to civilians or civilian objects under the international law of armed conflict;

(iv) Intentionally directing attacks against buildings dedicated to religion, education,
art, science or charitable purposes, historic monuments, hospitals and places where the
sick and wounded are collected, provided they are not military objectives;

(v) Pillaging a town or place, even when taken by assault;

(vi) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as
defined in article 7, paragraph 2 (f), enforced sterilization, and any other form of sexual
violence also constituting a serious violation of article 3 common to the four Geneva
Conventions;

(vi) Conscripting or enlisting children under the age of fifteen years into armed forces
or groups or using them to participate actively in hostilities;

(viii)  Ordering the displacement of the civilian population for reasons related to the
conflict, unless the security of the civilians involved or imperative military reasons so
deim:ind;

(ix} Killing or wounding treacherously a combatant adversary;
(x) Declaring thai no quarter will be given;

(xi) Subjecting persons who are in the power of another party to the conflict to
physical mutilation or to medical or scientific experiments of any kind which are neither
justified by the medical, dental or hospital treatment of the person concerned nor carried
out in his or her interest, and which cause death to or seriously endanger the health of
such person or persons;

(xii) Destroying or seizing the property of an adversary unless such destruction or
seizure be imperatively demanded by the necessities of the conflict;

(f)  Paragraph 2 (e) applies to armed conflicts not of an international character and thus does
not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic
acts of violence or other acts of a similar nature. It applies to armed conflicts that take place in the
territory of a State when there is protracted armed conflict between governmental authorities and
organized armed groups or between such groups.
3. Nothing in paragraph 2 (¢} and (e) shall affect the responsibility of a Government to maintain or re-
establish law and order in the State or to defend the unity and territorial integrity of the State, by all
legitimate means.
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836 MILITARY LAW AND PRECEDENTS,

more than thirteen officers” In Gen, Halleck's Order of Jan. 1, 1862, hereto-
for noticed, * it was declared:“They™ (military commissions) * will
1304 be composed of not less than three members, one of whom will act as
Judge advocate or recorder where no officer is designated for that duty.
A larger number will be detailed where the public service will permit” In
prectice during the late war, whlle commissions were most commonly consti-
tuted with five members, there was & not unusual number, and was regarded
as the proper minimum.” , The court In Vallandighem's case was convened
with nine members, of whom seven acted on the trial In practice nlso p
separale officer has been almost invariably detailed as judge advocate™
J’URIS:DI(.'.EIO‘N—-*As to plaee. {1) A militery commission, {except where
otherw!s:- authorized by statute,) can legaily assune jurisdiction only of
offences’ commltted within the fleld of the command of the couvenlng com-
mandef. . Thus. a commission ordered by a commander exercising military
government; by virtee of bis occupat!on, by his érmy, of territory of the enemy,
caunot’ take’ eognimnee of an offence commltted without. such territory’
(2) The place must De the {heatre of wer or & place where military government:
or ma.rtlal bm .may - Jegally. be éxercised; otherwise a miutary commisston,
(uuleas specially empowered by- statute,) will have no jurisdiction of
1805 offences committed there.™ The ruling in the leading case of Bz parte
i M:luigan, thst « military commission, which had assumed jurisdiction
of otfencu: committed fn 1862 in Indians,—a loeality not involved in war nor
sibject to any form of militory dominion—had exceeded its powers, has heen
referred to under the previous Titles, where slso the fields of military gov-
ernment and martial law have been defined, (3} It has further been held by
I-Ingllsh aut.honties that, to give jurisdiction to the war-court, the frial must
be bhad within the theefre of war, military government, or martial law; tha.t

o _held elsewhere, aod where the civil courts are open and savailable, the

proceedings and sentence will be coram-nor fudice™ 'Thus it iz considered by
Finlason that the triel, by 2 military court, of Wolf Tone Iin 1798, was illegal
because he was tried jn Dublin, outside of the region of war and martial law™

85a. 0. 1, Depl, of the Mo, 1862,

# DigedT, GOl

= Tha raling, however, in G. C. M. Q. 267 of 1885, that the proceedings of a miii-
tary commission for which mo judge advocate had becn detalied were on that account
“§llegal,’ was erroneous, gines whether such a tribunal shall or not be supplied with
judge advocate, ig, in the absence of law on the subject, & matter in the discretlon of

the commander.

® Seg Finlason, Repression of Riot and Rebellion, 106; Fraunklyn, Outlines of Mar, |

Law, 86; Pratt, 216; G. 0. 125, Second MM, Dist, 1867; G. 0. 20, 1847, (Gen. Scoft)

In the Jamafea Cose, it was beld by Chlet Justice Cockburn, in Queen o, Nelson &
Brand, that Governar Byre acted Hilegally in arresting Gordon at Kingston, outside the
#proclaimed Qistrict,” (the distriet placed by the Governor’s proclamation under
martial law,) where he would have been entitled to a jury trial In a clvil coart, and
removing bim within that district for trial and punishment before a martial courlt
Finlason, Hist. of the Jamaica Case; Jones, 11, 12; Franklyn, 83; Pratt, 216. In
Queen o, Eyre, Blackburn, J,, held that the removal was justifiable. Finlason, Hist.
Jamaica Cage; Do., Report of Case of Queen o, Eyre; Solicitor's Journal, vol. 12, p. 674,

# See Clode, M. L., 189.

® ¢ Wallace, 2. And see Mligan o. Hovey, 3 Bissell, 13; Skeen o, Monkhelmer, 21
Ind., 1; Murphy's Case, Woolworth, 141; Devlin's Case, 12 Ct. ClL, 266; I1d., 12 Ogpins.
At, Gen., 128;: G. 0. 7, Dept. of Kang, 1862; Do. 37, ¥d., 1864; Do. 115, Dept. of the
Mg., 18¢4. Compare, In this connection, the ar;ument ot Hon. I. A, Bingbam, ¢n the

" rial of the Assassins of President Lincaln.

" See Clode, AL, L., 189.

% Finlagon, Coms. on Mar. Law, p. 4=5, 120. And see this trial, reported In 27
Howell'a 8t. L., 615,

A
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MILITARY LAW AND PRECEDENTS. 337

_ These rules which have thelr origin in the fact that war, being an excep-
tional status, can authorize the exercise of milltary power and jurisdietion .
only within the limits—as to place, time, and spbjects—of iis actanl existence
and operation, have not always been strictly regarded im our practice. A

_singular ingtance of thelr disregard during the laté war Is presented by the

case of T. E. Hogg and his six assoclates, who, for the alleged offznce of

_h?_tking_ passzge upon 4 U. S. merchant vessel at Panama, (a foreign country,)

{n November, 1864, with the secret purpose of subsequently selzing by force and

_ arms the skip and cargo In the interest of the Southern econfederacy, were, upon
_apprehension, transported to, nnd tried by nﬂlltary commission at, San Fran-
. ¢iseo, a place quite without the theatte of the war®

As to time, An offence, to be brought within the cognizance of a mill-

1308 tary corunission, must bave been committed within the period of the war
or of the exercise of military government or martial law. As In the
ordinary criminal law one capnet legally be puished for what 3z not an
offence at the fime of the sentence,™ so o military commission cannot, (in the
gbsence of specifie statutory authority,) legnlly assume jurisdiction of, or im-

pose a punishment for, an offénceé committed either before or after the war or -

other exigency anthorizing the exercise of military power™ Thus, 2 wmilitary
commender, In the exereise of military government over enemy’s territory oc-
cupied by his army cannot, with whatever good Intention, legally bring to trial
before milltary comipissions ordered by hhwm offenders whose erhines were com-
mitted prior to the occupation. So, while the jurisdletion maey be continued
after aetive hostilities have ceased, it cannot be maintained after the date of &
peace or other form of absolufte discontinuance, by the competent authority,
of the war status. Thus, in the case, alrendy referred to, of Capt. ¥oster, of
the Georgia volunteers, charged with the murder of Lieut. Goff, Pa. Vols, in
Mexlco, pending the Mexican war, it was held by Attorney @enernl Toucey that,
the temporarsy military government * having ceased by the restoration of the

Mexicon anthoritles, neither the offence nor mny prosecution for it.can
1807 any longer, in contemplation of law, have existence.”™ So, where the

status has been that of mortial lgw proper, the jurisdiction explres with
the formal revecation of the declaration of the same, or, in the sbsence of a
formal revccation, with the complete passiug oft of the exigency™ Where
trinls, or proceedings for trials, founded on martial law, are pending, the

843, 0, 52, Dept. of the Pacifie, 136%5. They were all sentenced to death, but their
sentences were commuted to Lnprisonment In a penitentinry.

M Cam, v, Dusne, 1 Binney, 601; Apon., 1 Washington, 84; U. 8. v. Tynen, 11 Wallage,
88; U. &, o. Fiolay, 1 Abhott, U. 8. R,, 364. °

%5 Ses Finluson, Coms. on Msr. Law., 53; Clode, M. L., 183; Thring, Crim. Law of
Navy, 42-3; Wells on Jurisdiction, 577 ; 12 Oplns. At Gen., 200; G. O. 28 of 1868 ; Do,
12. Dept. of tha Sonth, 1868: Do, 9, First Al Dist, 1870; Dicesr, 507. * Kacclal law
i3 not retrospeetive. An offender cannot be tried for a crime comatitted befors martial
law was precloimed' Pratt, 218, And =ee Jones, 12. The Jurisdiction of such »
tribungl is * determined and Hmited by the perlod (and territorial extent) of the milf-
tory occopation.” G. O. 125, Becond Mil Dist, 136T.

"5 Oping., 55. The case of the Modoe Indinns, tried, in July, 1873, by military com-
mission after hostllities had been finally coneluded, ey seem to have been an exception
to the general role laid down vnder this head, The jurisdiction nssumed by the govern-
ment jn this Instance iz defended as follows by Atty. Gen. Williams:—'* Doubtless the
war with the Modocs !s practically ended, unless some of them should escaps snd renew
Bostilities, Tut it is the right of the Onlited States, ax thers Is no agrennent for peace, to
determine for themgelves whether or not anything more ought to be dona for the pro-
;;;t'lon of the country or the punishment of crimes zrowing out of the war™ 14 Opins.,

¥ See In re Martin, 45 Berb., 146; also Finlagon, Coms, on Mar Law, 4, G, 130, as to
Crognn's case,
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D 39

)
UNITED STATES OF AMERICA )
) DEFENSE REQUEST
) FOR TRIAL DATE P
v ) Of 15 MARCH 20045
)
)
DAVID HICKS ) 2 November 2004
)

The Defense in the case of the United States v. David Hicks provides the following
requests that the trial phase of the commission commence after 15 March 2004.:

L. This request is filed in accordance with the President’s Military Order of November
13, 2001.

I1. Relief Requested: The defense requests that the commission schedule the trial in the
above matter for a period of time after 15 March 2005.

IH. Discussion:

At the August session of the commission, the defense indicated that it believed the
defense would be ready for trial on or about 10 January 2005. This belief was based on
an assessment of the amount of discovery that had been provided, and that access to
certain witnesses would have been granted in a manner allowing the defense to complete
its pre-trial investigation and witness preparation in time for a trial on or about 10
January 2005. However, the defense’s estimation of the time necessary to complete its
pre-trial investigation and preparation has been rendered inaccurate by intervening
events, and by the pace of other developments beyond the defense’s control.

For example, the defense has not yet been permitted to interview other detainees
at Guantanamo. While the defense first made written requests to interview detainees in
January 2004 (repeatzd in February 2004 and June 2004), those requests were denied on
the basis that JTF GTMO did not have any arrangements in place to accommodate those
requests. It was not until 29 September 2004, more than a month after the initial session
of the commission, that JTF GTMO established an SOP for defense counsel access to
other detainees. Relatedly, the prosecution has agreed to provide, but has been unable to
produce, for the defense a “face book” containing photos of each detainee held in
Guantanamo — again, more than five months after the request was first made in writing.
The defense needs this “face book™ to identify, with the aid of Mr. Hicks, those detainees
who may have relevant information regarding Mr. Hicks’ case. Once the particular
relevant detainees are identified, and their languages, too, interpreters will have to be
requested through the Appointing Authority’s office — a process that has also proven
lengthy (perhaps months).
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Also, the defense has been attempting to obtain country clearances for travel to
Afghanistan and Pakistan to interview several specific potential witnesses it has
identified. The required clearance applications have been submitted. The clearance for
Afghanistan has yet to be acted upon. The clearance for Pakistan has been denied. The
defense has been informed that a six-week advance request must be provided, which
requirement was not reflected in the country clearance. As a result, the application must
be resubmitted. As such, this stage of the investigation cannot commence until the
middle of December 2004. The defense believes it the witnesses it has identified in
Pakistan have information and evidence that is critical to Mr. Hicks’ defense, and
unavailable from any other source.

Moreover, despite the defense’s efforts, it has been denied access to documents
related to, and to witnesses assigned to, units on the ground in Afghanistan from October
2001-January 2002. The defense believes it is critical to Mr. Hicks’ defense to interview
these potential witnesses and review certain classified information generated during that
period.

The government recently provided defense with the names of 43 government
investigators who either interviewed Mr. Hicks, or were involved in the investigation of
which he was the subject. The defense has not yet had the opportunity to interview these
investigators. Also, the defense has been unable to arrange interviews with certain
individuals in Federal custody who are likely to possess information about Mr. Hicks.

Furthermore, the government has yet to provide the defense a witness list, and
has refused to provide a Bill of Particulars. Certainly, a critical phase of the defense
investigation will begin only when a witness list is received, and unquestionably those
witnesses will not be located in one geographical area, or within close proximity to
defense counsel. Without a Bill of Particulars, the defense will be unable to prepare for
trial.

The defense will be unable to accomplish the above and complete final trial
preparation by 10 January 2005. The above tasks and interviews will require extensive
coordination and travel by defense counsel. Taking into account the holidays in
November and December, scheduling the trial for 15 March 2005 or thereafter may allow
the defense the requisite time to complete its investigation and preparation.

In addition, the Charge Sheet suggests a breadth of this case that will encompass a
huge swath of time and geography — at least fifieen years and five continents. The
subject matter projected by the government also would entail separate investigations of a
variety of contested issucs and events occurring between 1989 and 2001, including
assassination attempts, bombings, and meetings that require defense investigation and
preparation.

Also, Mr. Hicks’s new living arrangements make visiting him more time-
consuming, and far more cumbersome with respect to case preparation. Since we cannot
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visit him in his place of confinement, there is a limited amount of material he can bring
with him to meetings, and, therefore, that we can cover at one time.

In addition, during the hearings this week, a commission member indicated a
desire to hear expert testimony, but from an expert designated by the commission rather
than the parties. That process could take some time (if done with appropriate deliberation
and care), and should not be rushed in order to accommodate what the Appointing
Authority has described as only a “tentative” trial date. Similarly, Mr. Hicks’s threshold
motions, including the challenge to the failure to appoint an alternate, and other
jurisdictional motions, as well as any case-dispositive motions that must be certified to
the Appointing Authority, should be decided before sufficiently before trial. Otherwise,
we will all be embarking on a fruitless misston.

Also in that context, evidentiary and other motions not directed at the face of the
charge sheet or the commission’s jurisdiction have not been scheduled yet. Indeed, since
the prosecution has not yet indicated what statements {and by whom) and/or documents it
intends to offer in evidence, the defense cannot even begin to fashion appropriate
evidentiary motions. Nor can the defense do so until the prosecution informs the defense
of what evidence it intends to introduce. Those motions — to suppress, in limine, and
others — will require significant preparation, evidentiary hearings, and argument before
they can be resolved.

Accordingly, it is respectfully submitted that the current January 10, 2004, irial
date be adjourned until March 15, 2004, at the earliest.

IV. Concluston: Given the above, the defense requests that the commission schedule the
trial date for Mr. Hicks for a date after 15 March 2005.

V. Oral Argument: The Defense requests oral argument on this motion.

By: //signed// /fsigned
M.D.MORI . JOSHUA L. DRATEL
Major, U.S. Marine Corps Civilian Defense Counsel

Detailed Defense Counsel

Review Exhibit_ 7
Page__,_? of _>

Page 339 of 346




UNITED STATES OF AMERICA

v.

DAVID M. HICKS

STIPULATION OF FACT

3 November 2004

The Prosecution and the Defense, with the consent of the Accused, hereby stipulate to the

following facts:

1. On 17 August 2004, a Combatant Status Review Tribunal (CSRT) was
convened to make a determination as to whether the Accused meets the criteria to be

designated as an enemy combatant.

2. On 22 September 2004, the CSRT made its determination.

3. On 30 September 2004, the Director, Combatant Status Review Tribunals,
concurred in the decision of the CSRT and determined that the case is now considered

final.
For the Defense:
/ ¥M'D. MORL

Major, U.S. Marine Corps
Detailed Defense Counsel

DAVID M. HICKS
Accused

For the Prosecution:

Lieutenant éol'onel,, U.S. Marine Corps
Prasecutor
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u?HUA L.DRATEL
shua L. Dratel, P.C.
Civilian Defense Counsel
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UNITED STATES OF AMERICA ORDER

3 November 2004

DAVID M. HICKS

-

To best prepare the parties to ensure a full and fair trial, the following ORDER is
issued:

I. All of following requirements are continuing in nature.

II. The Prosecution shall provide to the Defense the following items at the
times indicated.

1. Evidence that tends to exculpate the accused on the merits, and evidence that might
mitigate the sentence an accused may receive, whether the prosecution intends to ofter
such evidence or not. These matters have already been disclosed, and the Prosecution
shall continue to provide them

2. Not later than 3 December 2004, evidence that the Prosecution intends to offer on the
merits at the trial and not included in paragraph II-1 above to include:

a, A list of witnesses it intends to call, the subject matter of each witness’
testimony, and the charge or charges to which the testimony pertains,

b. A list of any exhibits - whether paper, pre-admitted, matters upon which
conclusive notice has been taken - or otherwise. This requirement may be satisfied by
referring to documents already provided with sufficient particularity to identify them.

c. Statements made by the accused the prosecution intends to offer at trial.

d. Evidence seized from the person of the accused that the prosecution intends to
offer at trial.

3. Not later than 1 February 2005, evidence that the Prosecution intends to offer on the
sentencing portion of the trial, if any, and not included in paragraphs II-1 or II-2 and not
previously disclosed as per paragraph I1-1 or 1I- 2 above. :
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III. The Defense shall provide to the Prosecution the following items at the
times indicated.

1. Not later than 20 December 2004, evidence that the Defense intends to offer on the
merits in its case in chief to include:

a. A list of witnesses it intends to call, the subject matter of each witness’
testimony if different or in addition to that previously provided to the government as part
of a witness request, and the charge or charges to which the testimony pertains.

b. A list of any exhibits - whether paper, pre-admitted, matters upon which
conclusive notice has been taken - or otherwise. This requirement may be satisfied by
referring to documents already provided with sufficient particularity to identify them.

2. Not later than 1 February 2005, notice of any affirmative defense, the charge or

charges to which the defense may apply, and a synopsis of the evidence that establishes
the defense.

3. Not later than 15 February 2005, evidence that the Defense intends to offer on the

sentencing portion of the trial, if any, and not previously disclosed as per paragraphs III-1
or III-2 above.

IT IS SO ORDERED.

Peter E. Brownback 111
COL, JA, USA
Presiding Officer
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UNITED STATES OF AMERICA

DEFENSE ESSENTIAL FINDINGS

v. ON MOTION TO STRIKE
| TERRORISM
DAVID M. HICKS ‘ 20)

|

The Defense submits the following proposed essential findings in relation to the above-
referenced motion:

1.

The General Counsel of the Department of Defense issued Military Commission
Instruction (MCI) No. 2.

MCI No. 2 is not an authoritative source of law, and is in no way binding on the
Commission.

The crime of Terrorism in section 6B of MCI No. 2 does not state an offense
under the law of war. Neither is it an offensc triable by military commission.

There is no universally accepted definition of “terrorism” in domestic or-
international law. It is generally a descriptive term for specific criminal conduct
taken with a particular goal—political or otherwise. Individuals may be
prosecuted for committing specific conduct, not descriptive terms. Thus, for
example, a person who kidnaps and murders an individual in an effort to spread
terror may be prosecuted for the criminal offenses of kidnapping and murder, not
“terrorism.”

The commission finds that “terrorism” is not an offense under the law of war or
triable by military commission. Accordingly, reference to “terrorism” in Charge
1 is stricken and dismissed. '

, United States Army
Detailed Defense Counsel
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UNITED STATES OF AMERICA DEFENSE PROPOSED ESSENTIAL
FINDINGS
V. DEFENSE MOTION TO DISMISS
CHARGE 3
DAVID M. HICKS (D13)
1 November 2004

The Prosecution submits the following proposed essential findings in relation to the above-referenced

motion:

1. The General Counsel of the Department of Defense issued Military Commission Instruction
(MCT) No. 2.

2. MCI No. 2 does not establish the crimes and elements that are intended for use by this. Military
Commission.

3. The crimes and elements listed in MCI No. 2 are in no way reflective of established law.

4. Aiding the Enemy has been expressly recognized by Congress as an offense triable by military
commission since prior to the 1951 enactment of the Uniform Code of Military Justice. The
present-day statutory offense of Aiding the Enemy is contained in Article 104 of the UCMJ.

5. Allegiance to the United States is an essential element of UCMJ Article 104, Aiding the
Enemy.

6. For purposes of this motion, Article 2] of the Uniform Code of Military Justice is the same as
its precursor, Article 15 of the Articles of War,

7. Article 15 of the Articles of War was in effect when the U.S. Military Commission case of Ex
parte Quirin, 317 U.S. 1 (1942) was tried.

8. In Quirin, the Accused entered into the territory of the United States. Thus, they had an
allegiance to the United States and a duty to obey its laws. Accordingly, they could be charged
with Aiding the Enemy.

9. Because Mr. Hicks had no allegiance to the United States, and the conduct occurred outside the

territorial jurisdiction of the United States, the Charge 3, Aiding the Enemy, does not state an
offense against Mr. Hicks. The charge is dismissed.

JEFFERY D. LIPPERT
Major, U.S, Army
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UNITED STATES OF AMERICA DEFENSE PROPOSED ESSENTIAL

FINDINGS
v. ON MOTION TO DISMISS CHARGE
- 2
DAVID M. HICKS : (D12)

1 November 2004

The Defense submits the following proposed essential findings in relatlon to the above-
referenced motion:

1.

The General Counsel of the Department of Defense issued Military Commission
Instruction (MCI) No. 2.

MCI No. 2 is not an authoritative source of law, and is binding on the Commission only
to the extent that MCl No. 2 is reflective of existing law.

The jurisdiction of this Commission is limited to law of war offenses and “offenses
triable by military commission.” The ordinary domestic crimes of murder and attempted
murder are not war crimes, and do not fall within this Commission’s jurisdiction. '

The crime of “Murder by an Unprivileged Belligerent” as set forth in section 6B of MCI
No. 2 states neither an offense under the law of war, nor an offense triable by military

commission.

It is not a violation of the law of war, nor an offense triable by military commission, for

an individual merely to be an unprivileged belligerent. Neither is it a violation of the law

of war, nor an offense triable by military commission for an unprivileged belligerent to
kill or attempt to kill a combatant or any other non-protected person. Such conduct by an
individual would, however, constitute a crime (murder or attempted murder) under
domestic law of a sovereign having jurisdiction over the individual or the offense.

An unprivileged belligerent may not be tried for such an offense by a military
commission. The status of “unprivileged belligerent” is not in itself a war crime or
offense under the law of war, or any other offense deemed by Congress to be triable
before a military commission.

The “offense” of “murder by an unprivileged belligerent” stated in Charge 2 does not
state an offense. The portion of Charge 2 regarding murder or attempted murder by an
unprivileged belligerent is dismissed.

Major, U.S. My . o
Detailed Defense Counsel Review Exhibit JL_
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UNITED STATES OF AMERICA

DEFENSE PROPOSED ESSENTIAL

v. FINDINGS
ON MOTION TO STRIKE
DAVID M. HICKS 'DESTRUCTION OF PROPERTY BY

AN UNPRIVILEGED BELLIGERENT
(D9)

The Defense submits the following proposed essential findings in relation to the above-
referenced motion:

1.

The General Counsel of the Department of Defense issued Mlllta;ry Instruction
(MCI) No. 2.

The crimes and elements listed in MCI No. 2, para. B, are not an authoritative
source of law for the commission, and are in no way binding on the commlssmn
because they are not reflective of existing law. -

Criminal liability for conduct constituting destruction of property by an
unprivileged belligerent is not an offense under the law of war. Neither is it an
offense triable by military commission. As a result, pursuant to UCMJ §§821 &
836, this commission lacks jurisdiction to try Mr. Hicks for such an offense.

It is not a violation of the law of war, nor an offehse triable by military
commission for an individual merely to be an unprivileged belligerent.

The motion to strike the term destruction of property by an unprivileged
belligerent from Charge 1 is granted.

JEFFERY D. LIPPERT
Major, U.S. Army
_Detailed Defense Counsel
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